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Terms of reference

Pursuant to section 10 of the Law Reform Commission Act 1967, the Law Reform
Commission is to review the Crimes (Sentencing Procedure) Act 1999. In
undertaking this inquiry, the Commission should have regard to:

1. current sentencing principles including those contained in the common law

2. the need to ensure that sentencing courts are provided with adequate options
and discretions

3. opportunities to simplify the law, whilst providing a framework that ensures
transparency and consistency

4. the operation of the standard minimum non-parole scheme; and
5. any other related matter.
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Executive summary

0.1

0.2

0.3

0.4

0.5

0.6

Our aim in this report is to:

= achieve a sentencing regime that is fair for offenders, victims and the community
as a whole;

= reduce the complexity of sentencing law and deliver transparency and
consistency in approach; and

= develop a range of sentencing options that are flexible to the circumstances of
the case and that promote prevention and reduction of reoffending.

We have also focussed in this review on the government’s objectives of preventing
and reducing crime and reducing the level of offending as set out in NSW 2021.

To advance these objectives, we propose introducing a revised Crimes
(Sentencing) Act. The new Act would replace the Crimes (Sentencing Procedure)
Act 1999 (NSW) (CSPA) although it would preserve many of its provisions.

We have engaged in a thorough consultation process to obtain the views of
stakeholders and the public. These have informed our recommendations.

Purposes of the Act, and purposes and principles of sentencing
(Chapters 1, 2 and 3)

The objectives of the new Act should include promoting consistency and
transparency in sentencing and imposing just sentences having regard to all of the
circumstances of the offending, the offender and the impact on the victim.
(Recommendation 1.1)

The existing statutory statement of the seven purposes of sentencing is working
well. A revised Crimes (Sentencing) Act should include a similar list of sentencing
purposes, with some small changes designed to clarify the meaning of each
purpose of sentencing. The purposes we propose are to:

= ensure that the offender is punished for the offence and is held accountable for
his or her actions,

= denounce the conduct of the offender,

= recognise the harm done to the victim of the crime and the community,
= protect the community from the offender,

= deter the offender and others from committing offences,

= promote the rehabilitation of the offender, and

= reduce crime. (Recommendation 2.1)
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Some key sentencing principles have been developed through the common law to
guide courts when sentencing an offender. Currently, not all of these principles are
stated in statutory form. To improve transparency, we recommend that a revised
Crimes (Sentencing) Act should list five well-established sentencing principles:
proportionality, parity, totality, imprisonment as a last resort, and the De Simoni rule.
(Recommendation 3.1)

We also recommend amending the Criminal Appeal Act 1912 (NSW) to ensure that
the parity principle is not applied on appeal in a way that would result in a manifestly
inadequate sentence. (Recommendation 3.2)

Sentencing factors and discounts (Chapters 4 and 5)

Section 21A of the CSPA currently lists 22 aggravating and 13 mitigating factors
that courts must take into account when formulating an appropriate sentence, even
though the common law already addresses many of these. The large number of
s 21A factors and their division into “aggravating” and “mitigating” factors has made
them difficult to apply.

To simplify the sentencing process, while at the same time increasing the level of
transparency and consistency in the factors the courts apply, we propose the
replacement of s 21A by a new provision that lists six general factors that a court
should consider in sentencing, leaving the detail to the common law. These factors
include the nature, circumstances and seriousness of the offence, the personal
circumstances and vulnerability of the victim, the extent of the harm caused, the
offender’s character, background and offending history, the extent of any remorse
shown and the offender’s prospects of rehabilitation. (Recommendations 4.1 and
4.2)

We also propose a series of stand-alone provisions that would require the court to
take into account circumstances where the offence: was committed while the
offender was on conditional liberty; was motivated by group hatred or prejudice; or
was committed while the offender was subject to a criminal organisations control
order. These address important issues that generally aggravate the seriousness of
the offence and consequently the sentence. (Recommendations 4.7-4.9)

Additionally, we propose that several stand-alone provisions should continue to
require the court to disregard, as a potential mitigating factor: the consequences
arising from conviction as a sex offender and high risk violent offender; the
consequences arising from the confiscation of assets or forfeiture of the proceeds of
crime; and good character in child sexual offences (Recommendations 4.4 - 4.6)

A revised Crimes (Sentencing) Act should also replicate the current discounts for
guilty pleas, assistance to the authorities and assistance in facilitating the conduct
of the trial. We recommend clarifying that a guilty plea discount reflects only the
utilitarian value of the plea and requiring that the court quantify it. These factors
have an important role to play in improving the efficiency and effectiveness of the
criminal justice system. (Recommendations 5.1-5.3)
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Setting a term of imprisonment (Chapter 6)

The rules that courts must follow when setting a term of imprisonment have become
overly complicated and difficult to implement. We recommend improvements to
simplify these rules, including:

= A return to the top down approach which requires the court to set the head
sentence first followed by the non-parole period, except where the court
imposes a fixed term sentence. (Recommendation 6.1)

= The adoption of a presumptive ratio that the non-parole period should be two-
thirds of the head sentence. The court should be able to depart from the ratio
only if, having regard to all the purposes of sentencing, it is satisfied that there
are good reasons for such a departure. This would replace the over-used and
much criticised “special circumstances” test. (Recommendation 6.2)

= The preservation and clarification of the operation of aggregate sentencing, and
the introduction of new provisions (as an alternative) to permit a court to
accumulate sentences into an overall effective head sentence and then to fix a
single non-parole period. (Recommendation 6.4-6.6)

We do not propose abolishing sentences of imprisonment of six months or less and
consider that the courts should continue to be precluded from setting a non-parole
period in these cases. While short sentences have a number of problems, including
the potential to increase the risk of reoffending, they are nonetheless part of the
continuum of sentencing. We have focussed on improving community-based
custodial options as a way of discouraging the use of short sentences.
(Recommendations 6.8 and 6.9)

We also oppose combining imprisonment with any community-based sentences,
although we will give further consideration to the option of back-end home detention
as part of our review of parole in NSW.

Standard non-parole periods (Chapter 7)

The standard minimum non-parole period (SNPP) scheme is controversial and
complex and has created difficulties in practice. We recommend that the
government retain the scheme but implement the recommendations from our
interim SNPP report that would simplify the sentencing process in accordance with
the instinctive synthesis approach and ensure that it is the same as that employed
for all other offences.

There is, however, an apparent inconsistency in the basis for selecting offences for
the scheme and for selecting the SNPPs. We recommend that the government
consult with stakeholders and the community about which offences should be
included in the scheme, at what level the SNPPs should be set, and what the
process should be for adding or removing offences from the scheme.
(Recommendation 7.1)

NSW Law Reform Commission xvii



Report 139 Sentencing

0.19

0.20

0.21

0.22

0.23

Life sentences and non-parole periods (Chapter 8)

A court cannot currently set a non-parole period when imposing a life sentence.
Unlike other Australian jurisdictions, offenders sentenced to life imprisonment in
NSW must spend their entire lives in custody without possibility of release on
parole. We recommend that courts, when imposing a life sentence, be able, but not
required, to set a non-parole period. This would allow a release decision to be
deferred until the Serious Offenders Review Council and the State Parole Authority
(SPA) can make a better assessment of the risks posed by the offender. This
proposal would accommodate lifetime parole, the breach of which would see the
offender returned to custody, an option that would be suitable for high level
offenders convicted of murder who, under the current law, would not qualify for a
mandatory life sentence. (Recommendation 8.1)

Home detention orders and intensive correction orders
(Chapter 9)

Home detention and intensive correction orders (ICOs) are underused sentencing
options. They have important advantages in terms of reducing reoffending, reducing
costs, and keeping offenders out of prison.

There have been difficulties in making home detention and ICOs available across
the state, and there are significant limitations on the offences for which they are
available.

A large proportion of those who have received ICOs have been low risk offenders
needing little in the way of intervention. At the same time, those for whom an
intervention is appropriate have been excluded. There have also been problems
with the regional availability of ICOs and home detention. Dissatisfaction was widely
reported about the unnecessary delay arising from the need for separate suitability
assessments to be made for ICOs and home detention.

Our preferred option is for both orders to be replaced with a new community
detention order (CDO). However, in the interim, in order to increase the number of
offenders who can be sentenced to home detention or an ICO, we recommend
improvements that aim to:

= Permit alternative methods for supervising compliance where electronic
monitoring is not available, to ensure that home detention is available state-
wide.

= Reduce the number of offences that exclude an offender from home detention
order or an ICO.

= Extend the maximum period of home detention and an ICO to 3 years, and
permit the setting of a non-parole period for an ICO.

= Permit home detention to include a period of residence in an institution providing
in-house drug rehabilitation.
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= Enlarge the scope of the activities that can satisfy the work component of an
ICO, including engaging in literacy/numeracy courses, and work-ready,
educational or other programs and, where appropriate, deferring
commencement of the work for completing a residential drug or alcohol
treatment program.

= Require the court to set the head sentence for the term of imprisonment first
before requesting a single suitability assessment for an ICO or home detention
or both. (Recommendations 9.1-9.6)

We do not support the reintroduction of periodic detention as it can never be
available state-wide. It uses scarce resources inefficiently and does little to address
the risk of reoffending. (Recommendation 9.7)

Suspended sentences (Chapter 10)

Suspended sentences are a conceptually and practically flawed sentencing option
that can be both too lenient (if the bond is not breached) and too severe (if the bond
is breached).

Our preferred option is to abolish them and replace them with our proposed CDO.
(Recommendation 10.1) However, if the CDO is not introduced and suspended
sentences are retained we recommend changes to improve their operation and
minimise the problems they cause:

= Requiring the bond to include a condition that the offender not commit a further
offence punishable by imprisonment (in place of the indeterminate requirement
to be of “good behaviour”).

= Maintaining the maximum sentence of imprisonment that could be suspended at
two years but permitting the length of the bond to exceed the imprisonment term
by up to 12 months.

= Amending the breach provision by requiring a court to revoke the suspension
order unless there are “good reasons” for excusing the offender’s failure to
comply with its conditions, and giving greater content to that test.
(Recommendations 10.3-10.5)

We do not support a return to partial suspension of sentences.
(Recommendation 10.2)

A new community detention order (Chapter 11)

We propose a new flexible community-based custodial order to replace home
detention, ICOs and suspended sentences. We have provisionally named the new
order a “community detention order”. The CDO is a custodial order that combines
and strengthens the main features of home detention and ICOs in a way that should
increase the number of offenders who are able to serve their terms of imprisonment
in the community and help to address the causes of their offending.
(Recommendation 11.1)
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A CDO could also be framed in a way that would substantially replicate a
suspended sentence for the limited class of offenders who do not have criminogenic
or other factors that need to be addressed. However, even within this group,
requirements could be included that would add further rigour to a form of sentence
that has been regarded as overly lenient.

The main features of the proposed CDO include:

= A core condition that requires an offender not to commit a further offence and to
submit to supervision.

= Optional requirements, which we expect would be widely used, of a period of
home detention or a work and intervention requirement (or both). A court could
also impose other additional conditions like alcohol and drug abstention, place
and association restrictions and curfews. The requirements should only be
imposed after Corrective Services NSW has assessed the offender favourably
as part of a single assessment process.

= In many cases, the most important element of the CDO will be a work and
intervention requirement. The hours imposed as part of such a requirement
could be satisfied by participating in any combination of community service
work, psychological or psychiatric treatment, intervention programs, educational
programs, vocational or life skills programs, counselling, drug or other addiction
treatment. The times and speed at which the offender completes these hours
should be left to the discretion of Corrective Services NSW. This will improve
flexibility and provide both a punitive and rehabilitative aspect to the sentence.
(Recommendation 11.3)

SPA would deal with breaches of a CDO. Revocation should lead to the offender
serving the remainder of the sentence in full-time imprisonment, unless SPA
reinstates the CDO. This would take advantage of SPA’s breach and revocation
procedures already in place for ICOs, home detention and parole. It would ensure
consistency through having a single agency deal with breaches, revocation and
reinstatement. (Recommendation 11.6)

Existing non-custodial orders (Chapter 12)

Community service orders (CSOs), s 9 good behaviour bonds, and s 10 and s 10A
orders are important to ensure that imprisonment is reserved as a sentence of last
resort.

To rationalise the non-custodial options available to a court and increase the
flexibility and use of these options, we recommend that the existing range of non-
custodial sentences should be replaced by three new combination orders.

However, if the existing options are retained, we recommend improvements to
streamline their operation and to increase the use of CSOs, including:

= Replacing the “good behaviour” condition in s9 and s 10(1)(b) bonds with a
condition not to commit a further offence.

= Allowing a court to vary a s 9 or s 10(1)(b) bond on application by the offender
or Corrective Services NSW even though no breach has occurred.
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= Specifying a series of standard obligations for supervision where the court
imposes a requirement to submit to supervision by Corrective Services NSW as
a condition of a bond.

= Making s9 bonds unavailable for fine-only offences unless the court is
precluded in relation to certain traffic offences from imposing a s 10(1)(b) bond.

= Widening the activities or programs that can be regarded as “work” and allowing
Corrective Services NSW to determine the activities through which an offender
can satisfy the necessary work hours of a CSO.

= Allowing s 9 bonds and CSOs to be imposed together for a single offence.
(Recommendations 12.1-12.8)

New non-custodial community-based orders (Chapter 13)

Existing community-based non-custodial orders are structured in an overlapping
and unnecessarily rigid and complicated way. Strong and flexible community-based
options are essential to ensure that imprisonment is only used as a last resort.

We propose three new flexible, community-based, non-custodial orders.

Community correction order (CCO)

The new community correction order (CCO) would replace CSOs and s 9 bonds
with a more flexible order that can focus on the offender’s criminogenic needs. The
order would be less intense than a CDO and sit lower than the CDO in the
sentencing hierarchy. It would only be available with a conviction for offences
punishable by imprisonment. It would include:

= An automatic condition that the offender not commit a further offence and
appear in court if called on; and optional discretionary conditions concerning
supervision, work and program participation and personal restrictions, or entry
into an intervention plan. A work and program component should only be
imposed if a suitability assessment report has confirmed its need and
availability.

= A provision requiring breaches to be referred to, and dealt with by the court that
imposed the order or any other court before which an offender appears for a
fresh offence. (Recommendations 13.1-13.10)

New conditional release order (CRO)

We propose a new conditional release order (CRO) that can be imposed with or
without recording a conviction to replace s 10(1)(b) bonds and s 10(1)(c) orders.

It would be available for offences punishable by imprisonment and for fine-only
offences and would include an automatic condition that the offender must not
commit a further offence and optional conditions relating to supervision and
personal restrictions. The court could also attach additional conditions appropriate
to a non-custodial order at this level. (Recommendation 13.11-13.15)
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Breach would be dealt with by a court. (Recommendation 13.16)

New “no penalty” sentence

We propose a new “no penalty” sentence that can be imposed with or without
conviction in place of s 10(1)(a) and s 10A orders. (Recommendation 13.17)

Fines (Chapter 14)

Most stakeholders are satisfied with fines as a sentencing option. There were some
concerns about fining offenders with limited capacity to pay and the prohibition on
imposing fines in combination with non-conviction orders.

We propose:

= The continuation of the requirement that a court consider the means of the
offender to pay a fine. (Recommendation 14.1(1))

= The formation of a working group to better inform and facilitate the process by
which the court assesses an offender's capacity to pay a fine.
(Recommendation 14.1(2))

= A more flexible regime for combining fines with other sentencing options (other
than a “no penalty” sentence). (Recommendation 14.2)

= Allowing a court to impose a suspended fine. (Recommendation 14.3)

Drug dependent offenders (Chapter 15)

The Drug Court has been shown to reduce recidivism and is an effective (although
resource intensive) way to address the offending of drug dependent offenders. Most
stakeholders would like to see the Drug Court program and compulsory drug
treatment detention expanded to a wider pool of offenders. We recommend some
limited ways to expand both programs.

The reach of the Drug Court Program should be expanded to a wider group of
offences, by amending the violent conduct (offence) exclusion to allow offenders to
participate where they have been convicted of an offence of which violence is an
element if the court is satisfied that it did not involve the actual infliction of bodily
harm; or (alternatively) if the court is satisfied that the harm caused or the threat of
harm was minor. (Recommendation 15.1-15.2)

The reach of compulsory drug treatment detention orders should be expanded and
the eligibility criteria relaxed to a limited extent. (Recommendation 15.3-15.6)

Diversion and deferral of sentencing (Chapter 16)

Diversion and deferral options are an important way of diverting offenders from
sentencing and imprisonment. Stakeholders are strongly supportive of cautioning,
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the MERIT and CREDIT programs, and the use of s 11 adjournments to facilitate
access to other rehabilitation programs.

We recommend:

= An extension of the Cannabis Cautioning Scheme to small quantities of other
drugs and the introduction of a wider non-court based cautioning scheme for
adults.

= The retention of s 11 adjournments to permit entry into rehabilitation programs
and the intervention programs declared under the Criminal Procedure
Regulation 2010 (NSW).

= The expansion of the MERIT program.

= The simplification of the legislation which governs the Traffic Offenders
Program. (Recommendations 16.1-16.5)

Stakeholders had mixed views about the value of the Circle and Forum Sentencing
programs and, while we support retaining them, we recommend that their aims and
scope be reconsidered. (Recommendations 16.6 and 16.7)

Aboriginal offenders (Chapter 17)

Aboriginal and Torres Strait Islander people are severely overrepresented in the
NSW criminal justice system and the sentenced prisoner population. Several
stakeholders supported including an offender’s Aboriginality as a relevant matter in
the principles or purposes of sentencing, or as a factor that a court must take into
account when sentencing.

We suggest further consideration be given to including an offender’s Aboriginality as
a factor that a court must take into account, where it is relevant to the sentencing
exercise. This should follow the High Court’s delivery of its decision in Bugmy.
(Recommendation 17.1)

NSW Sentencing Council and guideline judgments (Chapter 18)

The NSW Sentencing Council plays an important advisory and public education
role. It should be continued with a slightly expanded membership and an enhanced
role in the guideline judgment process. (Recommendations 18.1 and 18.2)

We consider that the existing system of guideline judgments has proved valuable in
encouraging greater consistency in sentencing, in correcting inappropriate levels of
sentencing and in giving guidance to courts, both in providing numerical ranges and
in stating overarching principles. The system could however be improved by
expanding the Council’s role to provide the Attorney General and the Court of
Criminal Appeal with a comprehensive report to assist in the preparation of an
application for a guideline judgement, and the guideline judgment itself. Such a
report could cover statistical data on current sentencing standards and options for a
particular offence, the frequency of the offence, data on the impact of the offence
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and demographics of offenders, and approaches in other jurisdictions. The report
could include public submissions, or research on informed public opinion.

The government should also consider funding the Council at an increased level to
ensure that it can properly perform its statutory functions.

Victims of crime (Chapter 19)

Victim impact statements (VIS) are an important way for victims of serious violent
crimes to have a role in the sentencing process. We recommend that the VIS
provisions should not be changed, except, as recommended in our Report 138 for
proceedings in which an offender has been found not guilty by reason of mental
illness or given a limiting term in a special hearing. (Recommendation 19.1)

Other matters (Chapter 20)

We make recommendations concerning other matters that were raised in the course
of this review, including that:

= The government review the current system of driver licence disqualification,
suspension and cancellation. (Recommendation 20.1)

= The government consider relaxing the current restriction on an offender applying
for reinstatement of parole for 12 months from the time when he or she is
returned to custody. (Recommendation 20.2)

= The NSW Sentencing Council monitor the consequences of the Local Court’s
jurisdictional limits, in particular having regard to any adverse impact it may be
having on the timely disposition of criminal cases in NSW. (Recommendation
20.3)

We also recommend that the common law sentence of “the rising of the court” be
abolished. It is outdated and little used. Other available sentencing options and
procedures can achieve the same effect. (Recommendation 20.4)
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Introduction to the sentencing review

A revised Crimes (Sentencing) Act

(1) Arevised Crimes (Sentencing) Act should replace the Crimes (Sentencing Procedure) Act 1999 (NSW).

(2) Arevised Crimes (Sentencing) Act should state that its objectives are to:
(@) provide for sentencing law and procedure;

(b) promote consistency and transparency in the application of sentencing principle and its
understanding by the public

(c) promote the imposition of just sentences, having regard to:
()  all of the circumstances of the offending and the offender; and
(i) the impact on the victim. (Individualised justice)
(3) Arevised Crimes (Sentencing) Act should:
(@) consolidate, not codify, the sentencing law of NSW; and

(b) not derogate from the powers that a court may exercise, or the rights that a person may have,
under any law (including the common law) except to the extent that the Act is expressly
inconsistent with them.

Purposes of sentencing

Recommendation 2.1: Statement of the purposes of sentencing
A revised Crimes (Sentencing) Act should include a statement of the purposes of sentencing as follows:

(1) Tothe extent relevant to the case before the court, the purposes for which a court may impose a
sentence are to:

a) ensure that the offender is punished for the offence and is held accountable for his or her actions,

b) denounce the conduct of the offender,

c) recognise the harm done to the victim of the crime and the community,

protect the community from the offender,

deter the offender and others from committing offences,

f)  promote the rehabilitation of the offender, and

g) reduce crime.

(2) Nothing about the order in which the purposes appear implies that any purpose must be given greater
weight than any other purpose.

General principles of sentencing

Key principles of sentencing
A revised Crimes (Sentencing) Act should provide:

(1) The court, when imposing a sentence, must apply (although not to the exclusion of any other relevant
principles) the common law concepts reflected in the following key principles:

(@) proportionality;
b) parity;

(
(c) totality; and
(d) the rule that an offender is only to be sentenced for an offence of which he or she has been
convicted (the rule in De Simoni).

(2) The court must not sentence an offender to imprisonment unless it is satisfied, having considered all
possible alternatives, that no penalty other than imprisonment is appropriate (imprisonment as a last
resort).
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4.2

Dealing with parity on appeal

The Criminal Appeal Act 1912 (NSW) should be amended to provide that the parity principle, in relation to an
appeal by an offender against the severity of a sentence, is not to be applied in a way that would result in a
sentence that, in all of the circumstances of the case, would be manifestly inadequate.

Relevant factors on sentencing

Replacement of s 21A

Section 21A of the Crimes (Sentencing Procedure) Act 1999 (NSW) should not be replicated in a revised
Crimes (Sentencing) Act. Instead, a new provision should include a non-exhaustive list of a number of factors
a court must take into account on sentencing. This list should not be categorised into “aggravating” and
“mitigating” factors.

Sentencing factors to be included in a revised Act

A revised Crimes (Sentencing) Act should provide that:

(1) When imposing a sentence, the court must take into account such of the factors as are known to the
court that relate to the following matters:

(@) the nature, circumstances and seriousness of the offence

(b) the personal circumstances and vulnerability of any victim arising because of the victim’s age,
occupation, relationship to the offender, disability or otherwise

(c) the extent of any injury, emotional harm, loss or damage resulting from the offence or any
significant risk or danger created by the offence, including any risk to national security

(d) the offender’s character, general background, offending history, age, and physical and mental
condition (including any cognitive or mental health impairment)

(e) the extent of the offender’s remorse for the offence, taking into account, in particular, whether:

()  the offender has provided evidence that he or she has accepted responsibility for his or her
actions, and

(i) the offender has acknowledged any injury, loss or damage caused by his or her actions or
voluntarily made reparation for such injury, loss or damage (or both)

() the offender’s prospects of rehabilitation.

(2) These matters are in addition to any other matters that the court is required or permitted to take into
account under any Act or rule of law.

(3) The courtis not to have regard to any factor in sentencing if it would be contrary to any Act or rule of law
to do so.

(4) The fact that any such factor is relevant and known to the court does not require the court to increase or
reduce the sentence for the offence.

(5) The following definitions apply:

(@ Cognitive impairment means an ongoing impairment in comprehension, reason, adaptive
functioning, judgement, learning or memory that is the result of any damage to, dysfunction,
developmental delay, or deterioration of the brain or mind. Such cognitive impairment may arise
from, but is not limited to, the following:

() intellectual disability;
(i) borderline intellectual functioning;

(i) dementias;

(iv) acquired brain injury;

(v) drug or alcohol related brain damage;
(vi) autism spectrum disorders.

(b) Mental health impairment means a temporary or continuing disturbance of thought, mood,
volition, perception, or memory that impairs emotional wellbeing, judgement or behaviour, so as to
affect functioning in daily life to a material extent. Such mental health impairment may arise from
but is not limited to the following:

()  anxiety disorders;
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ii) affective disorders;
ii) psychoses;
iv) severe personality disorders;

(v) substance induced mental disorders (which include ongoing mental health impairments such
as drug-induced psychoses, but exclude substance abuse disorders (addiction to
substances) or the temporary effects of ingesting substances).

(6) Inassessing the nature, circumstances and seriousness of the offence, the court must have regard to
the matters personal to the offender that are causally connected with, or materially contributed to, the
commission of the offence including, for example, the offender’s motivation in committing the offence, as
well as the degree to which the offender participated in its commission.

Retain s 24 in a revised Act 96

A revised Crimes (Sentencing) Act should contain a stand-alone provision in the general terms of s 24 of the
Crimes (Sentencing Procedure) Act 1999 (NSW) (time in custody, etc).

Irrelevance of certain offender restrictions to be addressed separately 98

A revised Crimes (Sentencing) Act should contain a stand-alone provision in the general terms of the current
s 24A of the Crimes (Sentencing Procedure) Act 1999 (NSW).

Irrelevance of confiscation of assets to be addressed separately 102

A revised Crimes (Sentencing) Act should contain a stand-alone provision in the general terms of the current
s 24B of the Crimes (Sentencing Procedure) Act 1999 (NSW) (confiscation of assets, etc). The provision
should state that it has effect despite any Act or rule of law to the contrary.

Sexual offences against children facilitated by good character to be addressed separately 105

(1) Arevised Crimes (Sentencing) Act should contain stand-alone provisions in the general terms of the
current Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(5A) to (6) (child sexual offences).

(2) The provisions should not apply to juvenile offenders convicted of sexual offences.

Reoffending while on conditional liberty or unlawfully at large to be addressed separately 106

(1) Arevised Crimes (Sentencing) Act should contain a stand-alone provision to the effect that the court,
when sentencing for an offence that was committed while on conditional liberty or while unlawfully at
large, should take the fact it was so committed into account when assessing the need for the sentence
to contain an additional element of specific deterrence, denunciation and/or community protection, and
also when assessing the offender’s prospects of rehabilitation.

(2) There should be a definition of the expressions “conditional liberty” and “unlawfully at large” to take into
account the sentences that become available under a revised Crimes (Sentencing) Act, as well as
circumstances involving escape or failure to comply with any conditions imposed under any sentence
that allows the offender to serve a sentence in the community.

Hate crimes to be addressed separately 112

A revised Crimes (Sentencing) Act should contain a stand-alone provision to the effect that the court, when
sentencing for an offence that was motivated wholly or partly by hatred for or prejudice against a group of
people to which the offender believed the victim belonged or with which the offender believed the victim was
associated (being people of a particular religious belief, racial, ethnic or national origin, age, sexual
orientation, transgender status or having a particular disability or illness), should take that motivation into
account when assessing the need for the sentence to contain an additional element of deterrence,
denunciation and/or community protection from the offender, and also when assessing the offender’s
prospects of rehabilitation.

Consider addressing existence of control order separately 114

The government should consider including in a revised Crimes (Sentencing) Act a stand-alone provision to
the effect that the court, when sentencing an offender for a serious criminal offence that was committed by a
person who at the time of the offence was subject to a control order under the Crimes (Criminal Organisations
Control) Act 2012 (NSW), should take the fact that it was so committed into account when assessing the need
for the sentence to contain an additional element of deterrence, denunciation and/or community protection
from the offender, and also when assessing the offender’s prospects of rehabilitation.
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6.4

Reductions in penalty

Recommendation 5.1: Quantification of discount for a guilty plea

(1) Arevised Crimes (Sentencing) Act should provide for discounts for guilty pleas in similar terms to s 22 of
the Crimes (Sentencing Procedure) Act 1999 (NSW). The provision should clarify that the lesser penalty
imposed must reflect the utilitarian value of the plea.

(2) The provision should also require the court to quantify the reduction in penalty given for the utilitarian
value of a guilty plea, unless there are reasons for not doing so which the court must record in its
reasons for sentence.

Reduction in penalty for assistance to authorities

A revised Crimes (Sentencing) Act should provide for discounts for assistance to law enforcement authorities

in terms similar to s 23 of the Crimes (Sentencing Procedure) Act 1999 (NSW).

Reduction for facilitating the administration of justice

A revised Crimes (Sentencing) Act should provide for discounts for facilitating the administration of justice in
terms similar to s 22A of the Crimes (Sentencing Procedure) Act 1999 (NSW). The provision should be
extended to apply to all indictable offences, whether tried summarily or on indictment.

Full-time imprisonment

Return to the top down approach
In a revised Crimes (Sentencing) Act:

(1) There should be a return to top down sentencing. The Act should provide that when a court sentences a
person to imprisonment for an offence, unless imposing a fixed term, the court is to impose a head
sentence which consists of a non-parole period and a parole period. The court is to pronounce the head
sentence first and then the non-parole period.

(2) The terminology of “non-parole period”, “parole period” and “head sentence” should be used consistently
throughout the Act and in all associated legislation.

(3) The “non-parole period” should be defined as “the minimum period for which the offender must be kept
in detention in relation to the offence”.

(4) A“fixed term” should be defined as “a sentence that requires the offender to serve the entire period of
the sentence in detention”.
The “statutory ratio” and the test to depart from the ratio

A revised Crimes (Sentencing) Act should continue to provide guidance about the ratio between the non-
parole period and the head sentence as follows:

(1) The presumptive ratio of the non-parole period to the head sentence should be two-thirds.

(2) The “special circumstances” test should be replaced. A new test should allow the court to depart from
the presumptive ratio only if, having regard to all the purposes of sentencing, it is satisfied that there are
good reasons for such a departure.

(3) The court must record its reasons for any departure from the presumptive ratio, but a failure to do so
would not invalidate the sentence.
Fixed terms and the SNPP scheme

A revised Crimes (Sentencing) Act should contain a provision amending s 45 of the Crimes (Sentencing
Procedure) Act 1999 (NSW) that would:

(1) permit the court to impose a fixed term for an offence included in the SNPP Table; and

(2) specify that the sentence imposed must not be less than that which the court would have set as the non-
parole period for the offence.

Accumulation of sentences

(1) Avrevised Crimes (Sentencing) Act should provide that the court, when accumulating sentences:
(@ must state the term of each sentence, without specifying a non-parole period or a fixed term;

(b) must state whether the sentences (including the sentences already being served), are to be served
concurrently or consecutively or partly concurrently and partly consecutively and state an overall
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effective term;
(c) must specify whether the overall effective term is a fixed term, or set a single non-parole period;

(d) when setting the single non-parole period, may depart from the presumptive ratio only if, having
regard to all of the purposes of sentencing, it is satisfied that there are good reasons to do so and
must provide reasons for the departure.

(2) Acourt should be able to order that the offender serve accumulated sentences by way of a single home
detention or intensive correction order (if these sentences are retained) or a single community detention
order (if this order is adopted).

(3) A court should have the power, on the application of the parties, or on its own motion, to make any
adjustment to the effective non-parole period if it made an error in the way in which the individual
sentences were translated into the effective overall sentence. This amendment could be incorporated
into a restated s 43 of the Crimes (Sentencing Procedure) Act 1999 (NSW).

Aggregate sentences

In a revised Crimes (Sentencing) Act:

(1) Aggregate sentencing (as provided for in s 53A of the Crimes (Sentencing Procedure) Act 1999 (NSW))
should be preserved.

(2) The court should be required to state the individual head sentences (but not the non-parole periods) that

would have been imposed for each offence had the court not imposed an aggregate sentence.

(3) A court should be able to order that the offender serve an aggregate sentence by way of a single home
detention or intensive correction order (if these sentences are retained) or a single community detention
order (if this order is adopted).

—_
Ny
=

If suspended sentences are retained, they should be excluded from aggregate sentencing.

—
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-~

When a court is specifying the non-parole period for an aggregate sentence, the top down approach
should apply and the court should be required to record its reasons for departing from the presumptive
ratio between the non-parole period and the head sentence.

Aggregate sentencing in the Local Court

(1) The Crimes (Sentencing Procedure) Act 1999 (NSW) should be immediately amended to clarify that the
Local Court may impose an aggregate sentence of up to five years imprisonment.

(2) Arevised Crimes (Sentencing) Act should permit the Local Court to impose an aggregate sentence of
up to five years imprisonment.

(3) The Local Court's power to impose an aggregate sentence does not increase the jurisdictional limit that
applies when sentencing for individual offences.
Accumulating or aggregating fixed term sentences

The government should consider including in a revised Crimes (Sentencing) Act a provision that permits a
single non-parole period to be set where fixed term sentences are accumulated or combined into an
aggregate sentence of more than six months imprisonment.

Retention of sentences of six months or less

A revised Crimes (Sentencing) Act should allow courts to impose sentences of six months imprisonment or
less.

Parole not available for short terms of imprisonment

A revised Crimes (Sentencing) Act should continue to preclude the fixing of a non-parole period where the
head sentence is six months or less.

Standard minimum non-parole period scheme

Implementation of the Commission’s interim report recommendations on the standard non-parole
period scheme

(1) The recommendations in the NSW Law Reform Commission’s report, Sentencing: Interim Report on
Standard Minimum Non-parole Periods, Report 134 (2012) should be implemented, taking into account
our recommendations for reform of s 21A of the Crimes (Sentencing Procedure) Act 1999 (NSW) in
Recommendations 4.1-4.2 of this report.

(2) The government should consult further with stakeholders and the community about the following aspects
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of the standard minimum non-parole period (SNPP) scheme:
(@) the offences which should be included in the SNPP Table;
(b) the SNPPs for those offences; and

(c) the process by which any further offences should be considered for inclusion in the Table and any
further SNPPs should be set.

(3) The NSW Sentencing Council should monitor patterns of sentencing under the SNPP scheme in order
to detect any inconsistencies.

Life sentences and parole

Life sentences and parole
In a revised Crimes (Sentencing) Act, subject to any provision to the contrary:

(1) Whenimposing a life sentence for any offence that attracts a maximum sentence of life imprisonment, a
court should be able either to:

(@) impose life imprisonment without the possibility of release on parole; or

(b) impose life imprisonment specifying a non-parole period and a parole period that operates for the
rest of the offender’s life.

(2) The court should give reasons for setting or declining to set a non-parole period for a life sentence,
although failing to do so will not invalidate the sentence.

(3) This recommended provision should only apply to life sentences imposed for offences committed after
the commencement of a revised Crimes (Sentencing) Act.

Home detention and intensive correction orders (if retained)

Geographic availability

If home detention and intensive correction orders (ICOs) are retained as sentencing options in a revised
Crimes (Sentencing) Act:

(1) Corrective Services NSW should make home detention and ICOs available across NSW.

(2) Corrective Services NSW should provide information to the courts and to legal practitioners about the
local availability of home detention and ICOs and of the necessary support services and programs.

(3) The Crimes (Administration of Sentences) Regulation 2008 (NSW) should be amended to make clear
that, where electronic monitoring is not possible and there are adequate alternative methods for
supervising compliance, alternative methods of surveillance and supervision may be used.

Exclusion of certain offences

If ICOs and home detention are retained as sentencing options in a revised Crimes (Sentencing) Act, no
offences should automatically exclude an offender from home detention and ICOs except:

(@ domestic violence offences committed against a likely co-resident;

(b) murder; and

(c) offences under Part 3 Divisions 10 and 10A of the Crimes Act 1900 (NSW) when the victim is under the
age of 16 years and the offence carries a maximum penalty of more than 5 years imprisonment.

Maximum length of home detention

If home detention is retained as a sentencing option in a revised Crimes (Sentencing) Act:

(1) The maximum length of a home detention order should be extended to three years with a maximum
non-parole period of two years. If no non-parole period is set, then the maximum period of the order
should be two years.

(2) Inthe Local Court, the maximum length of a home detention order should continue to be two years, and
three years where the offender is sentenced for multiple offences.

(3) Where the State Parole Authority (SPA) revokes a parole order for a sentence of home detention it
should be able to return the offender either to home detention or to full-time imprisonment depending on
the circumstances of the case.

(4) Offenders who have been returned to full-time imprisonment because SPA revoked the home detention
order during the non-parole period should be able to apply to SPA for reinstatement of the order after
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one month.
(5) Offenders who have been returned to home detention or full-time imprisonment because SPA revoked
parole should be able to apply to SPA for reinstatement of parole after one month.
Maximum length of ICOs 212
If the ICO is retained as a sentencing option in a revised Crimes (Sentencing) Act:
(1) The maximum allowable length of an ICO should be extended from two to three years.

(2) Inthe Local Court, the maximum length of an ICO should continue to be two years, or three years where
the offender is sentenced for multiple offences.

(3) The court should be able to set a non-parole period of up to two years as part of an ICO. If the court
does not set a non-parole period, the maximum length of the ICO should continue to be two years.

(4) Where SPA revokes an ICO during the non-parole period, SPA should be able to commit the offender to
either full-time custody or home detention. The offender should be able to apply to SPA for
reinstatement of the ICO after one month.

(5) Where an offender who is serving the parole period of an ICO breaches the conditions of parole, SPA
should be able to revoke the parole and order the offender’s return to full-time imprisonment or home
detention or to order the offender resume 32 hours of work per month. The offender should be able to
reapply for parole after one month.
Timing of suitability assessments 214
If home detention and ICOs are retained as sentencing options in a revised Crimes (Sentencing) Act:
(1) The court should first set the term of imprisonment (the head sentence).

(2) Ifthe head sentence is of an eligible length, the court should be able to refer the offender for a single
suitability assessment for home detention or an ICO or both.

(3) Ifthe courtimposes an ICO or home detention order (after a positive suitability assessment) it should, at

that time, either set a non-parole period or decline to do so.
Removal of barriers to suitability 217
If home detention and ICOs are retained as sentencing options in a revised Crimes (Sentencing) Act:

(1) Itshould be possible to satisfy the hours of community service work attached to an ICO by a range of
activities including engaging in literacy, numeracy, work-ready, educational or other programs according
to the needs of the offender.

(2) Itshould be possible to serve part of a home detention order in an institution providing residential drug
or alcohol treatment. This should not increase the length of the order.

(3) Corrective Services NSW should be able to defer the offender's commencement of the work hours
requirement while the offender completes residential drug or alcohol treatment or another program. This
should not increase the length of the order.
Periodic detention 219

Periodic detention should not be reintroduced.
Suspended sentences page

Abolition of suspended sentences 230

(1) Ifarevised Crimes (Sentencing) Act makes a community detention order (CDO) available as a
sentencing option, suspended sentences should be abolished.

(2) Ifsuspended sentences are not abolished, they should be amended as set out in Recommendations
10.2-10.5.
No partial suspended sentences 233
If suspended sentences are retained, a revised Crimes (Sentencing) Act should not allow the partial
suspension of sentences of imprisonment.
Conditions on suspended sentences 235

If suspended sentences are retained, a revised Crimes (Sentencing) Act should provide that the bond with
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which an offender must comply when a sentence of imprisonment is suspended:
(1) must contain conditions that, during the term of the bond (or order) the offender must:
(@) appear before the court if called on to do so; and
(b) not commit a further offence punishable by imprisonment;
(2) must not contain conditions requiring the offender to:
(@) perform community service work; or
(b) make any payment, whether in the nature of a fine, compensation or otherwise;
(3) may contain other conditions, including a condition that the offender must:
(@) submit to Corrective Services NSW supervision and comply with all reasonable directions; or
(b) engage in rehabilitation, intervention or other programs as specified in the order or as directed by
Corrective Services NSW.
10.4 Bond length for suspended sentences 236
If suspended sentences are retained, a revised Crimes (Sentencing) Act should provide that the length of the
bond can exceed the term of imprisonment that is suspended by up to 12 months.
10.5 Breach and revocation of suspended sentences 240
If suspended sentences are retained, a revised Crimes (Sentencing) Act should provide:

(1) Ifan offender breaches the bond attached to the suspended sentence of imprisonment, the court must
revoke the bond unless it is satisfied that there are good reasons for excusing the offender’s breach.

(2) Where the offender breaches the bond by committing an offence punishable by imprisonment, the court
should, in determining whether there are good reasons to excuse the breach, have regard to whether
there were sufficient extenuating circumstances surrounding its commission that would make it unjust to
revoke the bond.

(3) Where the breach of the bond arises because the offender failed to comply with a condition of the bond
other than by committing a further offence punishable by imprisonment, the court should, in determining
whether there are good reasons to excuse the breach, have regard to:

(@ the extent to which the breach was deliberate or accidental;

(b) any extenuating circumstances that explain the breach;

(c) any prior breaches; and

(d) the extent to which the offender has otherwise complied with the conditions of the bond,
such that it would be unjust to revoke the bond.

(4) A court may, on revoking the bond, order that the sentence of imprisonment be served by way of an
intensive correction order or home detention.

(5) Section 99(1)(c), (2)-(5) of the Crimes (Sentencing Procedure) Act 1999 (NSW) should be replicated.

(6) Where a higher court deals with an offence that constitutes a breach of a bond attached to a suspended
sentence that was imposed in the Local Court the higher court should have jurisdiction to deal with the
breach of the bond without the offender’s consent.

(7) Where a bond attached to a suspended sentence that was imposed in a higher court after appeal from
the Local Court, is breached by a further offence that is dealt with in the Local Court, the Local Court
should also be able to deal with the breach of the bond.

11 A new community detention order page

11.1 A new community detention order (CDO) 246
In place of home detention, intensive correction orders and suspended sentences, a revised Crimes
(Sentencing) Act should provide for a new community detention order (CDO).

11.2 Custodial status of the CDO 248
In a revised Crimes (Sentencing) Act:

(1) The CDO should be constituted as a custodial order; that is, as a way of serving a term of imprisonment
in the community.
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The State Parole Authority (SPA) should deal with breaches, revocations and reinstatement applications
for CDOs.

Revocation of a CDO should lead to the offender serving the remainder of the sentence in full-time
custody unless SPA reinstates the CDO.

Features of a CDO 256

In a revised Crimes (Sentencing) Act:

@

@

The CDO should only be imposed after Corrective Services NSW has assessed the offender favourably
and the offender has consented to it.

The CDO should have automatic statutory conditions that are in force for the full term of the order. The
conditions should require the offender:

a) not to commit an offence;

b) to submit to supervision from Corrective Services NSW as required;

c) toreport to Corrective Services NSW as directed by a supervisor or assigned officer;
to reside at approved premises;

to obey a supervisor's (or assigned officer’s) reasonable directions;

f)  to submit to electronic monitoring if directed by a supervisor or assigned officer;

g) toaccept home visits by a supervisor or assigned officer; and

h) to submit to searches and alcohol and drug tests.

The conditions should be drafted in such a way that the offender is required to accept any supervision
provided by Corrective Services NSW, but Corrective Services NSW is not obliged to supervise the
offender where supervision is unnecessary.

The court may impose one or hoth of the following optional requirements as part of a CDO:
(@ ahome detention requirement; and/or
(b) awork and intervention requirement.

The CDO should be for a maximum of three years when imposed by the District and Supreme Courts
and two years where imposed by the Local Court (or three years where the case is one that attracts the
extended jurisdiction of the Local Court).

The court should set the duration of the optional requirements separately from the duration of the whole
CDO, to a maximum of two years.

The court should be able to add discretionary conditions to a CDO aimed at reducing the likelihood of
reoffending such as alcohol and drug abstention, place restrictions, non-association or curfews. The
discretionary conditions should not include payment of any money.

The work and intervention requirement should involve a set number of hours, calculated at between a
minimum of 4 hours and a maximum of 8 hours multiplied by the number of weeks during which the
requirement is in force.

An offender should be able to satisfy the hours imposed as part of a work and intervention requirement
by participating in any combination of community service work, psychological or psychiatric treatment,
intervention programs, educational programs, vocational or life skills programs, counselling, drug or
other addiction treatment.

Corrective Services NSW should have the discretion to determine the activities undertaken by the
offender as part of the work and intervention requirement and set the times and speed at which the
offender completes the activities. The maximum number of CDO hours that the offender may spend on
community service work should be capped at 500.

The court should be able to stipulate activities to occupy some or all of the hours of the work and
intervention requirement, but should only be able to specify an activity if the assessment report has
indicated that the activity is available and suitable for the offender.

No offences should automatically exclude an offender from a CDO except:
(@ domestic violence offences committed against a likely co-resident;
(b) murder; and

(c) offences under Part 3 Divisions 10 and 10A of the Crimes Act 1900 (NSW) when the victim is
under the age of 16 years and the offence carries a maximum penalty of more than 5 years
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Assessment process for the CDO 258
In a revised Crimes (Sentencing) Act:

(1) Before imposing a CDO, the court should first set the term of imprisonment that an offender must serve
(but not any non-parole period). The court may then (if the term is of an eligible length) refer the offender
to Corrective Services NSW for a CDO availability assessment.

(2) The availability assessment report should include the following information:
(@) the offender’s current offence(s) and criminal record;

(b) the offender’s likelihood of reoffending and other risks associated with managing the offender in
the community, including risks of self-harm or harm to any other person, and the likelihood of the
offender committing a domestic violence offence;

(c) the effect of the order on the offender’s family and other co-residents, specifically including the
effects of the order on any child under 18;

—
o
=

whether the offender’s co-residents are likely to consent to the order;

—
@
—

whether the offender has (or needs) suitable residential accommodation;

=

the offender’s physical and mental health, including any substance dependencies or other
addictions;

(9) the offender's employment, education and other personal circumstances; and
(h) the causes of the offender’s criminal conduct.
(3) The assessment report should be comprehensive, and include information about:

(@) the desirability of imposing either a home detention requirement or a work and intervention
requirement or both;

P
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the likely level of supervision required given the offender’s risk level;

—
(2
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if a work and intervention requirement is being considered:
(i)  the likely mix between work, programs and other activities;

(i) any programs or activities that are recommended for the offender and their availability in the
area where the offender lives;

(d) if the offender is assessed as not currently suitable for home detention or community service work,
whether he or she may become suitable by completing certain programs under a work and
intervention requirement and if so, whether these programs are available; and

(e) any additional conditions that it would be desirable for the court to add to the order.

(4) A working group including representatives of Corrective Services NSW and the courts should be
convened:

(@) todevelop a strategy for the preparation of the assessment reports that will be required;
(b) to promote awareness of the kind of programs and work opportunities that are available; and

(c) topromote awareness of the way in which a CDO will be administered in practice.

Administering the CDO 260

(1) Corrective Services NSW should be adequately resourced to make the CDO available across NSW,
including the establishment and/or funding of appropriate programs, treatment and community service
work placements for offenders subject to the work and intervention requirement.

(2) Other government agencies should support Corrective Services NSW to administer the work and

intervention component of the CDO as part of a multi-agency model. The government should consider a

model which imposes a statutory duty to cooperate on relevant agencies.
Variation, breach and revocation of the CDO 262
(1) SPA should deal with breaches and revocations of a CDO and should be able:

(@) torevoke a CDO;

(b) not to revoke a CDO where good reasons exist for excusing the breach; and

(c) torefer the CDO, where appropriate, back to the sentencing court for variation.
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(2) If SPA refers the matter back to the court, the court should be able to:
(@ confirm the CDO in its current form;
(b) vary the CDO; or
(c) revoke the CDO.

(3) Revocation of the CDO should lead to the offender being required to serve the remainder of the
sentence in full-time imprisonment, unless SPA reinstates the CDO.

(4) SPA should have the power to revoke a CDO temporarily by specifying, at the time of revocation, a date
at which the CDO will be automatically reinstated.

(5) IfaCDOis revoked and the offender is committed to full-time imprisonment, the offender should also be
able to apply for reinstatement of the CDO after one month. If refused, SPA should set a date for any
further application.

(6) A CDO management committee (constituted similarly to the current ICO Management Committee) within
Corrective Services NSW should manage CDO breaches and have discretion to limit applications to
revoke CDOs.

(7)  The court should be able to vary a CDO on application from the offender, or Corrective Services NSW,
whether or not a breach has occurred.

(8) Corrective Services NSW and SPA should be able to make small administrative changes to a CDO,
such as change of required residence or a variation to reporting requirements.

Existing non-custodial orders (if retained) page

Meaning of “good behaviour” requirement in s 9 and s 10(1)(b) bonds 274
If s 9 and s 10(1)(b) bonds are retained, a revised Crimes (Sentencing) Act should replace the requirement

that an offender be of “good behaviour” with a requirement that the offender not commit a further offence.

Power to vary a s 9 or s 10(1)(b) bond 275

If s 9 and s 10(1)(b) bonds are retained, a revised Crimes (Sentencing) Act should allow the court to vary a
s 9 or s 10(1)(b) bond, on application made either by the offender or Corrective Services NSW, even though
breach has not occurred.

Standard obligations for a supervised bond 276

If s 9 and s 10(1)(b) bonds are retained:

(1) Arevised Crimes (Sentencing) Act should specify standard obligations to be applied when a court
makes supervision a condition of a s 9 or s 10(1)(b) bond, unless the court directs otherwise. The
standard obligations should be for the offender to:

(@) follow all reasonable directions of the Corrective Services NSW supervising officer;

(b) attend programs and undertake other intervention activities as the Corrective Services NSW
supervising officer directs;

—
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live at an address approved by the Corrective Services NSW supervising officer;

—
o
=

receive home visits by the Corrective Services NSW supervising officer for any purpose connected
with the administration of the bond; and

(e) submit to drug and alcohol testing as the Corrective Services NSW supervising officer directs.

(2) The standard obligations of supervision should be phrased to make clear that, while the offender is

required to submit to supervision, Corrective Services NSW has the discretion to provide supervision

according to the needs of the case.
Jurisdiction to deal with breach of bond 278
If s 9 and s 10(1)(b) bonds are retained, in a revised Crimes (Sentencing) Act:

(1) Where a higher court deals with an offence that constitutes a breach of a s 9 or s 10(1)(b) bond that was
imposed in the Local Court, the higher court should have jurisdiction to deal with the breach of the bond
without the offender’s consent.

(2) Ifahigher court deals with breach of a bond made in the Local Court, the higher court should deal with
the breach within the Local Court’s jurisdictional limits.

(3) Where a bond that was imposed in a higher court after an appeal from the Local Court, is breached by a
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further offence that is dealt with in the Local Court, the Local Court should also be able to deal with the
breach of the bond within its jurisdictional limits.

(4) Where a higher court imposes a CSO after an appeal from the Local Court, and the offender
subsequently appears before the Local Court in relation to a further offence, the Local Court should be
able to deal (within its jurisdictional limits) with any application to revoke the CSO and resentence the
offender at the same time.

Availability of CSOs and s 9 bonds for fine-only offences

If s 9 and s 10(1)(b) bonds and community service orders are retained, in a revised Crimes (Sentencing) Act:

(1) Itshould be clear that CSOs are only available for offences punishable by imprisonment.

(2) Section 9 bonds should not be available for fine-only offences unless, in relation to certain traffic
offences, the court is expressly precluded from imposing a s 10(1)(b) bond.

Time in which to complete CSO work hours

If the CSO is retained, a revised Crimes (Sentencing) Act should provide that the duration of a CSO is to be

calculated by reference to the number of hours of work required, at the rate of one week for every four hours.

Increased access to and flexibility of CSOs

If the CSO is retained:

(1) Corrective Services NSW should increase the number of community service work placements available.

(2) Arevised Crimes (Sentencing) Act should provide that:

(@) The suitability assessment report, which must be ordered before the court imposes a CSO, should
indicate:

()  whether the offender is suitable for community service work;

(i)  whether appropriate work is available; and

(i) whether there are any other programs, treatments, courses or activities that are available and

recommended for the offender.

(b)  Unless the court requires otherwise, Corrective Services NSW should have the discretion to
determine the activities through which an offender can satisfy CSO work hours, including
community service work, medical or mental health treatment, education, vocational or life skills
courses, financial or other counselling, drug or alcohol treatment, or any combination of these
activities.

(c) The court may require an offender to participate in a particular activity if the assessment report
indicates that it is appropriate and available.
Combining CSOs and s 9 bonds
If CSOs and s 9 bonds are retained, the court should be able to impose a CSO and a s 9 bond together for
the one offence.

New non-custodial community-based orders

A new community correction order

A revised Crimes (Sentencing) Act should replace CSOs and s 9 bonds with a new order, the community
correction order (CCO), available in relation to offences punishable by imprisonment.

Automatic conditions of the CCO

The community correction order should have automatic conditions requiring an offender not to commit an
offence and to appear in court if called upon to do so during the term of the order.

Optional requirements of the CCO

(1) The court should be able, but not required, to attach one or more of the following optional requirements
to a community correction order (CCO):

(@ asupervision requirement;
(b) awork and program requirement; or

(c) apersonal restriction requirement.
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The nature and conditions of the supervision, work and program and personal restriction requirements
should be set out in legislation.

The standard obligations of the supervision requirement should be for the offender to:
(@) follow all reasonable directions of the Corrective Services NSW supervising officer;
(b) live at an address approved by the Corrective Services NSW supervising officer;

(c) receive home visits by the Corrective Services NSW supervising officer for any purpose connected
with the administration of the CCO; and

(d) submit to drug and alcohol testing as the Corrective Services NSW supervising officer directs.

The standard obligations of supervision should be phrased to make clear that, while the offender is
required to submit to supervision, Corrective Services NSW has the discretion to provide supervision
according to the needs of the case.

A court may impose a work and program requirement of up to 500 hours.

Unless the court requires otherwise, Corrective Services NSW should have the discretion to determine
the activities through which an offender can satisfy CCO work and program hours, including community
service work, medical or mental health treatment, education, vocational or life skills courses, financial or
other counselling, drug or alcohol treatment, or any combination of these activities. Of the hours
imposed, the maximum number of hours that can be spent on community service work is 300.

Personal restriction requirements may include a curfew; a place restriction; a non-association condition;
and/or an alcohol or drug abstention condition. Conditions which a court could impose as part of the
personal restriction requirement should be subject to statutory restrictions appropriate to a non-custodial
sentence at this level.

Duration of the CCO 297

The maximum duration of a community correction order should be three years.

Duration of the optional requirements of the CCO 298

@)

v

The court should be able to set the length of any optional requirements of the community correction
order (CCO) independently from but not to exceed the length of the CCO.

The duration of a work and program requirement of a CCO should be calculated by reference to the
number of hours of required, at the rate of one week for every four hours.

Additional conditions of a CCO 298

@

@

The court should be able to attach additional conditions to a community correction order (CCO) at its
discretion (including compliance with an intervention plan arising from one of the programs stipulated in
the Criminal Procedure Regulation 2010 (NSW)) other than a condition requiring the offender to make
any monetary payment.

The court should be able to set the length of any additional conditions independently from but not to
exceed the length of the CCO.

Requirement for offender’s consent 299

The community correction order should only be imposed with an offender’s consent.

Assessment for a CCO 299

@

@

The court should not be able to make a community correction order that includes a work and program
requirement unless it has received an assessment report indicating that some work or other program is
appropriate for the offender and is available.

The court should be able to stipulate that a particular activity be performed as part of an offender’s work
and program hours if the assessment report has identified that activity as appropriate and available
(otherwise Corrective Services NSW should determine the activities to be performed).

Variations, breaches and revocations of the CCO 300

@)

A breach of a community correction order (CCO) should be dealt with by:
(@) the court that imposed the order; or
(b) where the breach arises from a further offence, the court dealing with that offence.

If a CCO is revoked, the court should resentence the offender for the original offence.
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(3) A court should be able, on application made by either the offender or by Corrective Services NSW, to
vary a CCO whether or not breach has occurred.

(4) Corrective Services NSW should be able to make minor administrative changes to a CCO, such as a
change of address or a variation in reporting requirements.

Criminal history following the CCO

The criminal history that follows the imposition of a community correction order should contain a record of the

conditions imposed.

A new conditional release order

(1) Arevised Crimes (Sentencing) Act should replace orders under s 10(1)(b) and s 10(1)(c) of the Crimes
(Sentencing Procedure) Act 1999 (NSW) with a new order, to be called a conditional release order
(CRO).

(2) The CRO should be available for offences punishable by imprisonment and for fine-only offences.

(3) The court should be able to impose a CRO with or without recording a conviction.

Automatic conditions of the CRO

The conditional release order should have automatic conditions requiring an offender not to commit any
offence and to appear in court if called upon to do so during the term of the order.

Optional requirements of the CRO

(1) Whenimposing a conditional release order (CRO), the court should be able, but not required, to attach
one or more of:

(@ asupervision requirement;
(b) apersonal restriction requirement.

(2) The nature and conditions of the supervision and personal restriction requirements should be set out in
legislation.

(3) The standard obligations of the supervision requirement should be for the offender to:
(@) follow all reasonable directions of the Corrective Services NSW supervising officer;
(b) live at an address approved by the Corrective Services NSW supervising officer;

(c) receive home visits by the Corrective Services NSW supervising officer for any purpose connected
with the administration of the CRO; and

(d) submit to drug and alcohol testing as the Corrective Services NSW supervising officer directs.

(4) The standard obligations of supervision should be phrased to make clear that, while the offender is
required to submit to supervision, Corrective Services NSW has the discretion to provide supervision
according to the needs of the case.

(5) Personal restriction requirements may include a place restriction; a non-association condition; and/or an
alcohol or drug abstention condition, but should not include a curfew. Conditions which a court could
impose as part of the personal restriction requirement should be subject to statutory restrictions
appropriate to a non-custodial sentence at this level.

Duration of the CRO and optional requirements.

(1) The maximum duration of the conditional release order should be two years.

(2) The court should be able to set the length of any optional requirements independently from the length of
the order (although not longer than the duration of the order imposed).

Additional conditions and consent for the CRO

(1) The court should be able to attach additional conditions to a conditional release order (CRO) at its
discretion (including compliance with an intervention plan arising from one of the programs stipulated in
the Criminal Procedure Regulation 2010 (NSW)) other than one requiring the offender to make any
monetary payment.

(2) The court should only impose a CRO with an offender’s consent.

Variation, breach and revocation of the CRO

(1) The court should be able, on application by either the offender or by Corrective Services NSW, to vary a
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conditional release order (CRO) whether or not a breach has occurred.
(2) Abreach of the CRO should be dealt with by:
(@) the court that imposed the order; or
(b)  where the breach arises from a further offence, the court dealing with that offence.

(3) Ifacourtrevokes a CRO it should resentence the offender for the original offence.

A new “no penalty” provision 304

A revised Crimes (Sentencing) Act should replace s 10(1)(a) and s 10A of the Crimes (Sentencing Procedure)
Act 1999 (NSW) with a single new “no penalty” provision. The provision should state:

(1) Where a court finds a person guilty of an offence but it is inappropriate to impose any penalty, it can:
(@) without recording a conviction, dismiss the charge; or
(b) upon recording a conviction, discharge the person without penalty.

(2) Before deciding not to record a conviction, a court must have regard to:

(@) the person’s character, antecedents, age, and physical and mental condition (including any
cognitive or mental health impairment);

(b) the nature and seriousness of the offence;

(c

-

any extenuating circumstances in which the offence was committed; and

(d) any other matter the court thinks proper to consider.

Aggregate community-based sentences 306

A revised Crimes (Sentencing) Act should provide that the court has power to impose an aggregate
community-based sentence in respect of multiple offences, that can be exercised either:

(@ when the court is sentencing an offender for multiple offences; or
(b) when itis resentencing an offender for an original offence at the same time as it is sentencing that
person for a fresh offence.

Fines page

Consideration of capacity to pay a fine 311

(1) A provision to the effect of s 6 of the Fines Act 1996 (NSW), requiring the court to consider the means of
the offender to pay a fine, should be included in a revised Crimes (Sentencing) Act.

(2) The Local Court of NSW, Law Society of NSW, Legal Aid NSW and any other relevant stakeholders
should consider establishing a working group to develop a practice note or protocol concerning the way
in which adequate information about an offender’s financial means can be provided to the court before it
imposes a fine.
Combination of fines with other options 316
In a revised Crimes (Sentencing) Act:
(1) If s 10 orders are retained, a court should be able to impose a fine with a s 10 order.
(2) If the new sentencing options proposed in recommendations 11.1-11.6 and 13.1-13.18 are implemented:

(@ The current law on combining fines with imprisonment should apply both to terms of full-time
imprisonment and to a community detention order.

(b) In cases where a court can impose a community correction order, it should be possible to impose a
fine together with that order.

(c) Acourt should be able to impose a fine together with a conditional release order (CRO), whether
imposed with or without conviction.

(d) A court should not be able to impose a fine together with a sentence of “no penalty”.
() When a court is sentencing an offender for more than one offence, it should be able to impose a
fine and any other sentence so long as they are available for the offences in question.
Suspended fines 317
Where a court imposes a bond under s 10(1)(b) of the Crimes (Sentencing Procedure) Act 1999 (NSW), or (if
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our new sentencing options are adopted) imposes a CRO without conviction, the court should be able also to
impose a fine but suspend payment by ordering that it become payable upon breach and revocation of the
bond (or CRO).

Drug dependent offenders

Consider expanding the Drug Court’s geographic coverage

The possibility of extending the Drug Court program in other areas of the state should be kept under review
and implemented, as resources permit and demand justifies. The government should give priority to those
areas where drug dependent crime is particularly prevalent.

New test for Drug Court eligibility criteria regarding violent conduct

(1) The test of eligibility contained in the Drug Court Act with respect to violent conduct should be amended
so that the Drug Court may accept an offender who has committed an offence of which violence is an
element, if it is satisfied that the offence did not involve the actual infliction of bodily harm.

(2) Alternatively, the Drug Court should be able to accept an offender into the program where the offender
has committed an offence of violence if it is satisfied that the harm or threat of harm caused by the
offender was minor in nature.

(3) The Drug Court should be able to decline to accept any offender if it has concerns about the safety of
the community or of the staff involved in the Drug Court program.

Expanded eligibility for the CDTD program

(1) Consideration should be given to redrafting the current legislative requirements about recidivism in order

to allow flexibility in admitting recidivist offenders with relevant offences slightly outside the five year limit
to the program.

(2) Corrective Services NSW should develop and cost a model for the provision of CDTD appropriate for the

needs of:
(a) female offenders; and

(b) offenders with a mental health or cognitive impairment.

Amending the length of sentences eligible for a CDTO

The sentences eligible to be served by way of a CDTO should be described in terms of the total effective
sentence being served by the person. Consideration should be given to a limit of six years total sentence.
Only those offenders with an unexpired non-parole period of at least 18 months should be admitted to the
program.

Procedural issues for CDTD

Subject to further consultation, the government should consider implementation of the Drug Court’s proposals
for streamlining the procedural operation of CDTOs.

Expanded geographic reach of CDTD program

Subject to resource constraints, the government should consider extending the geographical reach of the
CDTO program.

Diversion and deferral of sentencing

Expanded cautioning options

(1) The cannabis cautioning scheme should be expanded to cover possession of small quantities of other
prohibited drugs.

(2) Consideration should be given to the introduction of an expanded legislative cautioning scheme for
adults in addition to the diversion scheme recommended in our report, People with Cognitive and Mental
Health Impairments in the Criminal Justice System: Diversion, Report 135 (2012).

No court-based cautioning for adults

Court-based cautioning for adults should not be introduced in NSW.

Expansion of the MERIT program

Consideration should be given to expanding the operation of the MERIT program as far as is possible given
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resource constraints. Options for expansion that should be considered include:

(

Q

) relaxing the eligibility criteria so those defendants charged with more serious offences are also eligible;
b) providing the MERIT program in more locations;
providing Alcohol MERIT in more locations;

redesigning aspects of the program so that defendants with limited literacy, limited English, or a
cognitive or mental health impairment may participate;

(e) redesigning aspects of the MERIT program so that it is of more benefit to Aboriginal and Torres Strait
Islander defendants;

(  expanding the program to defendants with other addictions such as to gambling or prescription drugs;
and

(9) allowing juvenile defendants access to MERIT.

Retention of s 11 adjournments

A revised Crimes (Sentencing) Act should preserve the power of courts to defer sentencing (currently
provided for in s 11 of the Crimes (Sentencing Procedure) Act 1999 (NSW)) and to order that an offender
enter into a rehabilitation or intervention program.

Traffic Offenders Intervention Program

The legislation which governs the Traffic Offenders Intervention Program should be simplified and the relevant
provisions relocated in a revised Crimes (Sentencing) Act and its regulations.

Reconsideration of Forum Sentencing

(1) The legislation which governs Forum Sentencing should be simplified by relocating the relevant
provisions in a revised Crimes (Sentencing) Act and its regulations.

(2) The goals and scope of the Forum Sentencing program should be carefully reconsidered in light of the
findings of the NSW Bureau of Crime Statistics and Research that the program is not effective in
reducing reoffending.

Reconsideration of Circle Sentencing

(1) The scope and operation of the Circle Sentencing program should be reconsidered with the objective of
reaching a larger proportion of Aboriginal and Torres Strait Islander defendants.

(2) The legislation which governs Circle Sentencing should be simplified by relocating the relevant
provisions in a revised Crimes (Sentencing) Act and its regulations.

Aboriginal and Torres Strait Islander offenders

Consider including Aboriginality as a factor to be taken into account

After the High Court has delivered the decision in Bugmy, the government should consider, in light of that
decision, whether to amend the factors that a court must take into account to include that an offender is an
Aboriginal person or a Torres Strait Islander where that is relevant to the sentencing exercise.

NSW Sentencing Council and guideline judgments

Membership, functions and procedure of the NSW Sentencing Council

(1) Arevised Crimes (Sentencing) Act should contain provisions to the general effect of s 1001-100L and
sch 1A of the Crimes (Sentencing Procedure) Act 1999 (NSW) but also:

(@) increase the membership of the Sentencing Council to 18 by adding one person with expertise or
experience in legal aid and one person with expertise or experience in law reform;

(b) include the NSW Law Reform Commission as an agency with which the Council may consult and
from which it may receive and consider information and advice;

(c) require the annual reports and any reports or research papers provided by the Sentencing Council
in response to a request from the Minister to be tabled within 14 sitting days of receipt by the
Minister.

(2) The government should consider providing increased resources for the Council to allow it to fulfil its
statutory functions to the expected level and, in particular, to allow it to expand its public education
activities.
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Guideline judgments and the NSW Sentencing Council

(1) Arevised Crimes (Sentencing) Act should continue to provide for the Court of Criminal Appeal to issue
guideline judgments on the Attorney General’s application, and on its own motion, by preserving the
procedures set out in the Crimes (Sentencing Procedure) Act 1999 (NSW), Part 3 Division 4.

(2) The NSW Sentencing Council should continue to have the function of advising and consulting with the
Attorney General on matters suitable for guideline judgment applications, and on submissions that may
be made to the Court of Criminal Appeal.

(3) The NSW Sentencing Council should also have the specific function of preparing a research and
advisory report:

on the request of the Attorney General, for lodgement with an application for a guideline judgment; and

for lodgement with the Court of Criminal Appeal, where the Court decides on its own motion to issue or
review a guideline judgment.

(4) Arevised Crimes (Sentencing) Act should require the Court of Criminal Appeal to give notice to the
NSW Sentencing Council if it is considering issuing or reviewing a guideline judgment on its own motion,
and to receive any research and advisory report the Council provides in response.

(5) The Sentencing Council should be specifically resourced to undertake this work.
Victims of crime

No change to VIS provisions

A revised Crimes (Sentencing) Act should contain provisions that replicate s 26 to s 30A of the Crimes
(Sentencing Procedure) Act 1999 (NSW), subject to the amendment recommended in our report, People with
Cognitive and Mental Health Impairments in the Criminal Justice System: Criminal Responsibility and
Consequences, Report 138 (2013), recommendation 8.4(1).

Other matters

Review of driver licence disqualification

(1) The government should review the system of driver licence disqualification, suspension and
cancellation. The review should include, but not be limited to, a consideration of:

(@ the length of the automatic and mandatory disqualification periods, and the maximum available
sentences of imprisonment, that currently arise under the legislation;

(b) the courts’ powers to impose or vary disqualification periods;

the abolition of the habitual traffic offender declaration;

—
(=)
~

(d) placing a cap on the accumulation of disqualification periods, or permitting such periods to apply
concurrently;

(e) introducing an administrative review procedure in relation to non court imposed suspensions or
cancellations; and

(f) introducing a procedure for the courts to cancel licence disqualifications after the offender has
served a prescribed period of disqualification without further offending.

(2) For ease of understanding and consistency in expression, any revision of the proposed Road Transport
Act should consolidate in one Part of the Act all of the provisions relating to driver licence
disqualification, suspension, cancellation and ineligibility along with any rights for review, or licence
restoration, as well as any alternatives to disqualification or suspension (good behaviour licences,
interlock devices etc).

Relaxing the 12 month restriction on parole

The government should consider amending the Crimes (Administration of Sentences) Act 1999 (NSW) to
relax the current restriction that prevents an offender who is returned to custody while on release on parole or
following revocation of parole from applying for re-release on parole for 12 months from the time when he or
she is returned to custody.

No change to the jurisdictional limit of the Local Court at this time

(1) Atthis time, the general jurisdictional limit of the Local Court should remain at two years when
sentencing for a single offence.

(2) The NSW Sentencing Council should monitor the consequences of the limit on the Local Court’s
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sentencing jurisdiction. The Council should consider any difficulties that the limit presents for imposing
appropriate sentences and any other relevant matter, including the possibility that it is adversely
affecting the timely disposition of the state’s criminal caseload. The Council should report on its review
within two years.
204 Abolition of rising of the court 428

The sentence “to the rising of the court” should be abolished.
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1.1 Sentencing law is a critical part of the criminal justice system that governs how we
as a community respond to criminal offending. Sentencing decisions often receive
extensive media coverage and are widely discussed in the community. Judges and
magistrates say that sentencing is one of the most complex tasks they undertake.
We have undertaken a thorough review of the Crimes (Sentencing Procedure) Act
1999 (NSW) (CSPA) together with the main common law principles of sentencing.
We have also considered all the available data on sentencing patterns and statistics
in NSW, which we have published in a companion volume to this report.* Informed
by these statistics, this report makes recommendations to clarify and simplify the
law, and to create new sentencing options.

The context of our review

1.2 We received terms of reference for our sentencing review on 21 September 2011:
Pursuant to section 10 of the Law Reform Commission Act 1967, the Law
Reform Commission is to review the Crimes (Sentencing Procedure) Act 1999.
In undertaking this inquiry, the Commission should have regard to:

1. current sentencing principles including those contained in the common law

2. the need to ensure that sentencing courts are provided with adequate
options and discretions

3. opportunities to simplify the law, whilst providing a framework that ensures
transparency and consistency

4.  the operation of the standard minimum non-parole period scheme; and

5. any other related matter.

1.3 The terms of reference are broad, requiring a review of the CSPA as well as
common law sentencing principles. They ask us to focus particularly on:

1. NSW Law Reform Commission, Sentencing: Patterns and Statistics, Report 139-A (2013).
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» ensuring adequate sentencing options and discretions
= achieving simplicity, transparency and consistency in sentencing.

These aims were also reflected in the views of stakeholders that we consulted. We
have taken these principles seriously in this review and sought to recommend a
revised Crimes (Sentencing) Act that conforms with these values.

The goals set out by the government in NSW 20212 are at the forefront of our
consideration of sentencing laws, in particular:

= Goal 16: prevent and reduce the level of crime.
= Goal 17: prevent and reduce the level of reoffending.

Goal 17 in particular involves a number of practical actions that are intended to deal
with criminogenic factors associated with offending. Sentencing law should, in part,
provide a robust legal framework for preventing and reducing reoffending. The
Attorney General, in announcing this review, made plain the government’s
commitment to reducing reoffending and to using alternatives to prison for less
serious offences.?

This review has also arisen in the context of:

= the high rate of imprisonment in NSW compared with other Australian
jurisdictions;*

= community concerns about the overrepresentation of certain groups in the
prison population, including Aboriginal people and Torres Strait Islanders® and
people with cognitive and mental health impairments;

= the complexity of existing sentencing law; and

» a history of piecemeal legislative enactments that now sees sentencing practice
and administration embodied in several statutory instruments.

In a broad historical context, sentencing law has moved away from regarding
retribution through imprisonment as the prime response to criminal offending. That
approach was brought again to prominence to some extent in the “just deserts”
theory of sentencing that came into vogue in the 1980s and 1990s.° It is also visible
in the “law and order” debate that has become associated with the electoral cycle,

2. NSW, Department of Premier and Cabinet, NSW 2021: A Plan to Make NSW Number One (2011).

3. G Smith, “Sentencing Laws to be Reviewed” (Media Release, 23 September 2011) 1.

4, See NSW Law Reform Commission, Sentencing: Patterns and Statistics, Report 139-A (2013) Figures
3.6, 3.7.

5. See NSW Law Reform Commission, Sentencing: Patterns and Statistics, Report 139-A (2013) ch 7.

6. Australian Law Reform Commission, Sentencing of Federal Offenders, Interim Report 15 (1980) [41];
Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [4.5]; Victoria, Attorney-General’'s Department, Sentencing: Report of the Victorian

Sentencing Committee (1988) [3.6.22]; NSW Law Reform Commission, Sentencing, Discussion
Paper 33 (1996) [3.3].
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and that has emphasised the punitive aspect of sentencing at the expense of
rehabilitation.’

A more enlightened approach has been one that recognises, apart from the
temporary advantage of incapacitation and the questionable value of imprisonment
as a deterrent, that full-time imprisonment is a blunt instrument that can be
counterproductive for the offender and is invariably expensive for the state.

Both within NSW, and in other Australian jurisdictions, recent years have seen a
significant shift in sentencing theory towards improving alternatives to imprisonment
to facilitate rehabilitation and reduce the risk of harm to the community. This does
not preclude imprisonment, even imprisonment for lengthy terms, in those cases
where the seriousness of the conduct involved, and the offenders’ continuing
disobedience to the law, or risk of serious (sexual or violent) offending warrant it.

Within NSW, examples of this approach include the introduction of intensive
correction orders (ICOs), home detention and diversionary intervention programs
and the establishment of the Drug Court. Similar innovations can be seen in:

= the introduction of community corrections orders in Victoria;

= the introduction of community custody or community-based orders in the
Northern Territory;

= the adoption of the restorative justice approach that underpins strategies such
as those seen in the Neighbourhood Justice Centre in Victoria, the South
Australian Nunga Court and the Queensland Murri Court;

= the enactment in England and Wales of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (UK):® and

= the “justice reinvestment” movement that has come to the fore in the US and
Canada.’

Our process

In this reference, we have consulted widely. We have deliberately adopted a flexible
and broad ranging process for engaging with stakeholders. We are grateful for the
input and expertise of those involved. We believe our report is the stronger for the
extent of the consultation and cooperation that took place.

We set some limits on our review, arising from the terms of reference. The
reference focuses on the sentencing principles that apply in NSW under statute and
the common law. Our review does not extend to:

= the maximum penalties for offences;

7. See G MacKenzie and N Stobbs, Principles of Sentencing (The Federation Press, 2010) 3.

8. Implementing reforms recommended in England and Wales, Ministry of Justice, Breaking the Cycle:
Effective Punishment, Rehabilitation and Sentencing of Offenders, Cm 7972 (2010).

9. See, eg, T Lanning, | Loader and R Muir, Redesigning Justice: Reducing Crime Through Justice
Reinvestment (2nd ed, Institute for Public Policy Research, 2011).
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» the laws that apply to the sentencing of young people under the age of 18 years
under the Children (Criminal Proceedings) Act 1987 (NSW);

= the administration of sentences (for example, the operation of the parole
system, the interstate transfer and security classification of prisoners and prison
security and administration); and

= appeals from sentences.

Soon after receiving our terms of reference, we released a preliminary outline
paper’® that was designed to encourage input from stakeholders and interested
members of the public. We received some submissions and conducted some
preliminary consultation meetings.

In early 2012, following the High Court’s decision in Muldrock v The Queen,*! the
Attorney General asked us to provide an urgent interim report on the operation of
the standard minimum non-parole period (SNPP) scheme. We consulted
stakeholders in a roundtable, and provided that report on 24 May 2012.**

Meanwhile, in the first half of 2012, we released 12 question papers in three phases
that dealt with the following topics:

» Question Papers 1-4: fundamental issues relating to the sentencing of
offenders, including the purposes of sentencing, common law sentencing
principles, and the factors that a court must take into account on sentence and
other discounting factors.

= Question Papers 5-7: custodial and non-custodial sentencing options.

= Question Papers 8-12: flexibility in combining sentencing options, schemes for
diversion and deferral of sentencing, ancillary orders, special categories of
offenders, and jurisdictional and procedural aspects.

We received submissions on these issues and held further consultations with
stakeholders and interested parties during the remainder of 2012, and the first
guarter of 2013.

As part of our consultation processes, we conducted roundtable meetings on issues
arising from current sentencing options, and ways those might be addressed. Our
proposals for simplifying sentencing options, and making them more flexible and
responsive, arose from those meetings and were fully canvassed in that process.

As the Attorney General requested, we also consulted the Sentencing Council on
our proposals and recommendations, including our recommendations on the
Council itself.

Finally we circulated our report in draft form to a range of stakeholders for their
feedback. We have taken their responses into account in completing this final
report.

10. NSW Law Reform Commission, Sentencing: Preliminary Outline of the Review (2012).
11. Muldrock v The Queen [2011] HCA 39; 244 CLR 120.
12. See Chapter 7.
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What should a revised Crimes (Sentencing) Act achieve?

Our aim in this report is to:

= achieve a sentencing regime that is fair for offenders, victims and the community
as a whole;

= reduce the complexity of sentencing law and deliver transparency and
consistency in approach; and

= develop a range of sentencing options that are flexible to the circumstances of
the case and that promote prevention and reduction of reoffending.

We consider the time is right for a revised Crimes (Sentencing) Act. A revised Act
provides an opportunity to streamline the law, and achieve the right balance
between the aims mentioned above.

In this context we ask: what should a revised Crimes (Sentencing) Act achieve, and
what attributes should it have?

Consolidation, rather than codification

We do not propose that the sentencing law should be codified. None of our
stakeholders supported codification. In saying this we recognise that the primary
focus of codification is on the factors and principles that apply to sentencing
decisions — rather than the sentencing options available which are currently
governed by statute.

The common law has developed a considerable body of sentencing principles and it
would be dangerous to attempt to codify it. The common law allows for the
appropriate evolution and development of the criminal law and centuries of
experience demonstrate the wisdom of sentencing offenders justly through the
exercise of judicial discretion.’* The ability of the common law to respond to new
circumstances means that it can develop as need requires.

We were opposed to codification in our 1996 sentencing report** and we continue to
believe strongly that it is necessary to maintain a role for the common law in
sentencing. As the Australian Law Reform Commission (ALRC) observed in its
2006 report on the federal sentencing system, “[d]etailed provisions can promote
consistency in application, but if the provisions are overly prescriptive they can lead
to inflexibility”. The ALRC favoured sentencing provisions which provided a broad
framework, including purposes and general principles, and “enough detail to provide

guidance to judicial officers, without being overly prescriptive or inflexible”.*®

We agree with this as a general approach. We also recognise that the community
expects a level of transparency in the law. Where relevant we have framed

13. G Green, “The Concept of Uniformity in Sentencing” (1996) 70 Australian Law Journal 112, 119-120.
14. NSW Law Reform Commission, Sentencing, Report 79 (1996) [1.7], [14.4].

15. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [2.36]-[2.37].
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recommendations to introduce statutory provisions that help inform the community
about how courts apply sentencing law. We have not, however, attempted to restate
in a statute all aspects of the common law nor does our model prevent the common
law from developing.

A transparent framework for balancing factors: individualised justice

Almost every aspect of sentencing concerns the inherent and unavoidable tension
between the exercise of individual judicial discretion, and the consistency of
approach that is required in order to maintain public confidence in the criminal
justice system. This tension lies at the heart of much debate and criticism of
sentencing and is relevant to the way in which we have approached the terms of
reference and our recommendations.

The common law adopts as a fundamental proposition that justice is best served by
allowing courts a wide discretion to impose a just and appropriate sentence in each
case, taking into account all relevant sentencing factors and excluding any
irrelevant factor. However, the courts recognise that in almost every case there is
no single “correct” sentence and courts are permitted to impose a penalty from
within a legitimate or permissible range of dispositions. Our terms of reference
recognise the need for the exercise of judicial discretion, and our stakeholders
strongly supported its preservation.

The courts have long recognised that sentencing an offender can involve an
extremely complicated weighing of competing considerations, as the purposes or
aims of sentencing law do not always “point in the same direction”. As the High
Court observed in 1988:

The purposes of criminal punishment are various: protection of society,
deterrence of the offender and of others who might be tempted to offend,
retribution and reform. The purposes overlap and none of them can be
considered in isolation from the others when determining what is an appropriate
sentence in a particular case. They are guideposts to the appropriate sentence
but sometimes they point in different directions.*®

More recently, NSW Chief Justice Bathurst remarked on the difficulties that the
courts face:

When a judge sentences, therefore, he or she must balance an impossibly
conflicted set of considerations. Judges must contend with the complex histories
of offenders, the impact of crime upon victims, the expectations and protection
of communities and the sometimes faintest of hopes that in pronouncing
sentence some good may come from the worst of circumstances. This is all
done within an elaborately detailed framework of legislative and common law
requirements, considerations and limitations. It therefore bears repeating:
Sentencing is one of the hardest things a judge can do. But believe me, they try
very hard to get it right."’

16. Veenv The Queen [No 2] (1988) 164 CLR 465, 476.

17. T Bathurst, “Keynote Address” (Speech, NSW Legal Aid Criminal Law Conference, Sydney, 1 August
2012) 2-3.
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As we explain in more detail later in this report, the approach that is now favoured to
bring together all of the competing factors in sentencing is labelled “instinctive
synthesis”.*® When dealing with a large number of competing considerations, it is
almost inevitable that a decision maker would adopt such an approach. We do not

propose any departure from that approach.

A revised Crimes (Sentencing) Act has a role to play in reflecting community values
and making transparent the main purposes, principles and factors that the courts
use in sentencing, recognising that the common law still has a significant role to
play. It provides a touchstone for courts in making sentencing decisions. It provides
a guide for the public to understand the main aspects of sentencing law.

Within this framework, courts strive to find the right sentence that does justice in
light of the circumstances of the offence, the offender and the impact on the victim.

Simpler law

Speaking in March 2012, the Attorney General referred to the “ridiculous complexity
of our sentencing laws” and said that there was “a solid argument in favour of a
consistent and transparent framework for sentencing decisions”.'* Many of the
stakeholders in the criminal justice system have echoed his comments. The general
thrust of the submissions and consultations was that the sentencing law in NSW
needs to be simplified. For example, the Chief Judge of the District Court said in his
preliminary submission:

| welcome this reference because, in my view, sentencing has become far too
complicated and that has led to judges taking more time to impose sentences
than is desirable. It has also led to more technical arguments being run in the
Court of Criminal Appeal and that again delays the finalisation of the sentencing
process. The High Court has repeatedly said that the process of sentencing is
by "instinctive synthesis" and that should mean that sentencing is a relatively
simple process. It was certainly a simpler process in New South Wales 30 or 40
years ago.”

Justices McHugh, Hayne and Callinan made similar observations in Pearce v The
Queen:

Fourthly, and very importantly, it is highly undesirable that the process of
sentencing should become any more technical than it is already. Nearly 30
years ago, Sir John Barry, in his lecture on “The Courts and Criminal
Punishments” said [45]:**

Dr Leon Radzinowicz has rightly observed that the criminal law is
fundamentally ‘but a social instrument wielded under the authority of the
State to secure collective and individual protection against criminal’.[46]22
It is a social instrument whose character is determined by its practical
purposes and its practical limitations. It has to employ methods which are,

18. As first explained in those terms in R v Williscroft [1975] VR 292, 300 (Adam and Crockett JJ) and as
adopted by McHugh J in Markarian v The Queen [2005] HCA 25; 228 CLR 357 [51].

19. G Smith, Opening Speech (Public Defenders’ Conference, Sydney, 24 March 2012) 6.
20. R Blanch, Preliminary submission PSE3, 1.

21. JBarry, The Courts and Criminal Punishments (1969) 14-15.

22. L Radzinowicz, In Search of Criminology (1961) 181.
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in important aspects, rough and ready, and in the nature of things it
cannot take fully into account mere individual limitations and the
philosophical considerations involved in the theory of moral, as distinct
from legal, responsibility. It must be operated within society as a going
concern. To achieve even a minimal degree of effectiveness, it should
avoid excessive subtleties and refinements. It must be administered
publicly in such a fashion that its activities can be understood by ordinary
citizens and regarded by them as conforming with the community’s
generally accepted standards of what is fair and just. Thus it is a
fundamental requirement of a sound legal system that it should reflect and
correspond with the sensible ideas about right and wrong of the society it
controls, and this requirement has an important influence on the way in
which the judges discharge the function of imposing punishments upon
persons convicted of crime.*

That remains true. “[E]xcessive subtleties and refinements” must be avoided.

There is now a formidable body of legislative and appellate sentencing law and
courts take considerable time in sentencing in an endeavour to comply with their
many requirements. As we note later in the report, issues surrounding the double
counting of “aggravating” and “mitigating” factors, the factors to be taken into
account in selecting one sentencing option over another, and the mathematical
challenges of accumulating individual sentences with their own starting and finishing
dates have significantly complicated the sentencing process.

In our view, a revised Crimes (Sentencing) Act should try to avoid this over
complication. We take this opportunity to make recommendations to streamline the
process.

Reflecting the community’s interests in sentencing: transparency and
consistency

The community has an enduring and direct interest in sentencing law. Maintaining
an appropriate balance between sentencing discretion and a consistency in
outcome, that will “reflect and correspond” with the interests of the broader
community and its expectations, must underpin this report.

An out-of-touch or overly complicated sentencing system that does not “reflect and
correspond” with society’s expectations has the potential to bring the law into
disrepute. This is a crucial issue because sentencing is perhaps one of the most
prominent areas of the law in the public consciousness. As NSW Chief Justice
Bathurst has also pointed out:

public confidence in our courts and criminal justice system is not only necessary
to the maintenance of the rule of law, but to the quality and perception of our
governance structures. In the popular consciousness, criminal justice often
represents the entire legal system.24

Community confidence will grow with community understanding of the law. The law
should be as transparent as possible, and set out a clear and understandable
framework for sentencing. Our recommendations are framed accordingly.

23. Pearce v The Queen [1998] HCA 57; 194 CLR 610 [39].
24. T Bathurst, “Community Participation in Criminal Justice” (2012) 50(2) Law Society Journal 55, 56.
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A range of sentence options

A sentencing system needs to ensure that the resources available to the criminal
justice system are put to their best use and that the interests of law enforcement are
respected.

Often the focus of sentencing discussion is on imprisonment. Imprisonment is an
essential means of responding to serious crime and its availability as a sentencing
option must be preserved. However, under the current law most (91%) of people
who plead or are found guilty of crimes do not go to prison.? They require a range
of community-based options that courts can tailor to the specific case.

Imprisonment is expensive, and can increase the risk of reoffending on release.?® In
1996, the then Minister for Corrective Services observed:

There is clear consensus in the community that full-time imprisonment should
be reserved for those who represent a threat to public safety or who have
committed crimes meriting the harshest of sanctions. The majority of offenders
are not in this category and are far better dealt with through various community-
based options. ... The increase in the inmate population since 1988 demands
greater cost-effectiveness in the use of resources.”’

To similar effect, in 2012, the Attorney General observed that for less serious
offences, “[w]e need to encourage the use of more non-custodial and community-
based sentences as a viable alternative to full-time incarceration”. He said that the
NSW government is “committed to investing money and resources in diversionary
programs” in an effort to break the cycle of recidivism following the release of
prisoners back into the community.”®> We have endeavoured to give effect to that
objective.

A revised Crimes (Sentencing) Act

This report makes substantial recommendations for change. It improves the
framework for decision making, and introduces new sentencing options. The time is
right for a revised Crimes (Sentencing) Act.

Including an objects clause in the Act

In our view, a revised Crimes (Sentencing) Act should give greater guidance to the
courts while preserving the common law and simplify sentencing practice. It should
also allow the courts a greater flexibility to impose sentences of full-time
imprisonment or community-based detention, and of non-custodial community
sentences, as the circumstances of the individual case and offender require. The

25.  NSW Bureau of Crime Statistics and Research, Criminal Courts Statistics (2012). See also our NSW
Law Reform Commission, Sentencing: Patterns and Statistics, Report 139-A (2013) figure 3.3.

26. See NSW Law Reform Commission, Sentencing: Patterns and Statistics, Report 139-A (2013) figure
2.7 and [3.63]-[3.82].

27. NSW, Parliamentary Debates, Legislative Assembly, 20 June 1996, 3385.
28. G Smith, “Sentencing Laws to be Reviewed” (Media Release, 23 September 2011) 1.
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concept of individualised justice is essential to our approach.? To give effect to this
concept, we propose adopting, as an objective of a revised Crimes (Sentencing)
Act, that the sentence imposed on an offender is a just sentence, having regard to
all of the circumstances of the offending, the offender and the impact on the victim.
We propose recognising it expressly in the revised Act, along with several other key
objectives.

Drawing on the discussion above, we propose establishing a statutory framework
for a revised Crimes (Sentencing) Act in accordance with the following
recommendations.

Recommendation 1.1: A revised Crimes (Sentencing) Act

(1) A revised Crimes (Sentencing) Act should replace the Crimes
(Sentencing Procedure) Act 1999 (NSW).

(2) A revised Crimes (Sentencing) Act should state that its objectives are
to:

(a) provide for sentencing law and procedure;

(b) promote consistency and transparency in the application of
sentencing principle and its understanding by the public

(c) promote the imposition of just sentences, having regard to:

(i) all of the circumstances of the offending and the offender;
and

(ii) the impact on the victim. (Individualised justice)
(3) A revised Crimes (Sentencing) Act should:
(a) consolidate, not codify, the sentencing law of NSW; and

(b) not derogate from the powers that a court may exercise, or the
rights that a person may have, under any law (including the
common law) except to the extent that the Act is expressly
inconsistent with them.

Sentencing principles and factors

Other key reforms aimed at simplifying sentencing and promoting transparency
include stating, in statutory form, the central principles that the courts are to apply
when sentencing an offender, as well as the factors that the courts must take into
account. The proposed simplified list of factors departs significantly from the current
s 21A of the CSPA and abandons the binary division into aggravating and mitigating
circumstances.

New practical community-based sentencing options

In recommending a revised Crimes (Sentencing) Act, we have focused on creating
a set of practical community-based sentencing options. We recommend a

29. Asdiscussed,eg, in R v Lattouf (Unreported, NSW CCA, 12 December 1996); Kable v DPP (NSW)
(1995) 36 NSWLR 374, 394; R v SDM [2001] NSWCCA 158; 127 A Crim R 318 [8].
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simplification of the options available, with the introduction of 3 new community-
based orders:

» acommunity detention order (CDO) which is custodial in nature;
= a community correction order (CCO) which is non-custodial; and
»= a conditional release order (CRO) which is non-custodial.

We also recommend introducing a new “no penalty” sentence to replace the current
sentences of conviction with no other penalty (s 10A order) and dismissal without
conviction (s 10(1)(a) order).

In recommending the CDO, we have paid particular attention to creating a sentence
that is served in the community as a custodial option. It is not a soft option. It allows
those who comply with its terms to remain in the community, under Corrective
Services NSW supervision, while undertaking community work or rehabilitation and
intervention programs, or a combination of them. The State Parole Authority will
quickly call up offenders who breach such orders and, where appropriate, return
them to prison.

The proposed CDO would replace the current community-based custodial
sentences, that is, suspended sentences, ICOs and home detention. The CCO
would replace community service orders and s 9 bonds. The CRO (with or without
conviction) would replace s 10(1)(b) and (c) orders. Finally, the no penalty sentence
would replace s 10(1)(a) and s 10A orders. Each would draw on and preserve the
essential elements of the existing orders, although in a simplified and more flexible
form that will remove some of the current barriers to their availability.

In taking this course we acknowledge that introducing the proposed new orders
constitutes a significant change in sentencing law. However, we consider the
change is justified because of its capacity to introduce greater flexibility into
sentencing and to facilitate a more effective application of resources in pursuing the
objectives of rehabilitation and reduction in recidivism.

This report is however framed in a way that would allow the government, if it
prefers, to preserve the existing options subject to a number of specific reforms to
those options that we consider necessary, or to preserve those options until such
time as it might be thought appropriate to implement our proposed new orders. If
this alternative was preferred then a staged approach would be possible, for
example by introducing a revised Crimes (Sentencing) Act that would embrace both
sets of sentencing options, deferring commencement of the provisions relating to
the new options until a later date and, on their commencement, repealing the
existing options.

Figure 1.1 sets out an overview of our proposals for simplification.

NSW Law Reform Commission 11
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Figure 1.1: Current and proposed NSW sentencing options
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Drafting a revised Crimes (Sentencing) Act

1.57

recommendations.

1.58

the light of the government’s response to our recommendations.

1.59

We have not attempted to draft a Bill to give effect to this report. However, to assist
in considering the recommendations and in preparing any Bill, we set out in
Appendix C, the provisions of the CSPA which are the direct subject of

In Appendix D, we set out the provisions of the CSPA that are not the subject of
specific recommendations. Some are standard procedural provisions that would
need to be retained; others are ancillary to provisions that are subject to
recommendations and their retention or amendment would need to be considered in

We have not included in these lists any reference to the savings, transitional and

other provisions contained in s 104-106 of the CSPA or in Schedules 1, 1A or 2.
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2. Purposes of sentencing

The existing statutory statement of the seven purposes of sentencing is
working well. We recommend that a revised Crimes (Sentencing) Act
include a similar list of sentencing purposes, with some small changes
designed to clarify the meaning of each purpose of sentencing.

Current law on the purposes of SENTENCING ....ooiiuiiiiiiiiiii e 13
Legislatively stated purposes in other juriSAiCtiONS ...........cooiiiiiiiiiiiiei e 14
The specific S 3A PUIPOSES IN NSW ... e e e e

Adequate punishment for the offence - s 3A(a)

Deterring the offender and others from committing similar offences — s 3A(b) ................ 17
Protection of the community from the offender — S 3A(C) ...vvveveeviviiiiiiieeeeeeieeee e 18
Promotion of the offender’s rehabilitation — s 3A(d) .......evvvvvereeeeeiiieeeeeeeeeiiee e 18
Making the offender accountable for his or her actions — S 3A(€) ....cvvvveeeiiiiiiiiiieeieis 19
Denunciation of the offender’s conduct — S 3A(f) ....ccoovoiiiiieeeiee e 20
Recognition of the harm done to the victim and the community — S 3A(Q) ....vveevevrverenee. 20

Statement of the purposes of sentencing in arevised ACt .......cccoiiiiiiiiiiiiiiiiiee e 21
Need for a legislative StatEMENT .........c.ooiiiiiiiiie e 21
Non-exhaustive statement Of PUMPOSES .......cocuiiiiiiiiieeiii e 23
All pUrpOSES t0 D CONSIAEIEA ......oiiiiiiiiiiiit et e e 24
NO hierarchy Of PUIPOSES .....oiiiiiiiiiiiie et e e a e e e e e et aeaaae s 25

Proposed liSt Of PUIPOSES ...ttt e e et e e e e e e nneeeeas 27
Punishment and making the offender accountable for his or her actions ..............ccccccceee. 28
DENUNCIALION ...ttt e et e et e e e e e s een 29
Protection of the community from the offender...............oii e 29
Recognition of harm done to the victim and the community .........c.cccooviiiiii i 30
DBEEITENCE ...ttt e e e e e e et e e 31

GENEIAI UBLEITENCE ...ttt a e 31
SPECITIC AELEITENCE ...ttt ettt ettt e e ettt e e e e esssssaaane e 33
Retaining general and specific deterrenCe .............oooovooiiiiiieiee e 34
Promoting ren@abilitation ...........ooiiiiiiiiii e 35
REAUCTION OF CHIMIB.... it 36

PUIrpOSES NOt AUOPLEA .ottt e e e e e et e e e e e e e e nneeeeas 37
Effective operation of the criminal JuSTICE SYSIEM .......uuviiiiiiiiiiiiiiiiee e 37
Reparation and FeSTOFAtION ..........cciiiiiieiiii e 38

2.1 In this chapter we consider the purposes for which a sentence is to be imposed.

Current law on the purposes of sentencing

2.2 Section 3A of the Crimes (Sentencing Procedure) Act 1999 (NSW) (CSPA) currently
provides:

NSW Law Reform Commission 13
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2.3

2.4

2.5

2.6

The purposes for which a court may impose a sentence on an offender are as
follows:

(@) to ensure that the offender is adequately punished for the offence,

(b) to prevent crime by deterring the offender and other persons from
committing similar offences,

(c) to protect the community from the offender,

(d) to promote the rehabilitation of the offender,

(e) to make the offender accountable for his or her actions,

()  to denounce the conduct of the offender,

(g) torecognise the harm done to the victim of the crime and the community.

The current s 3A was introduced as part of a number of amendments aimed at
promoting “consistency and transparency in sentencing” and promoting “public

understanding of the sentencing process”.*

It has been observed? that this provision is “in substance a codification and
elaboration of the purposes of criminal punishment” described by the High Court in
Veen v The Queen [No 2]:

The purposes of criminal punishment are various: protection of society,
deterrence of the offender and of others who might be tempted to offend,
retribution and reform. The purposes overlap and none of them can be
considered in isolation from the others when determining what is an appropriate
sentence in a particular case. They are guideposts to the appropriate sentence
but sometimes they point in different directions.®

Consistently with the common law, s 3A does not identify a single overarching
purpose, nor does it rank the various purposes. The courts in NSW have, however,
held that a court must address all of the purposes when framing a sentence.”

Legislatively stated purposes in other jurisdictions

The statutory prescription of a list of purposes is replicated in other major common
law jurisdictions, although not necessarily in the same terms or to the same extent.
For example, the purposes of sentencing are set out under s 142(1) of the Criminal
Justice Act 2003 (UK):

1. Crimes (Sentencing Procedure) Amendment (Standard Minimum Sentencing) Act 2002 (NSW); NSW,
Parliamentary Debates, Legislative Assembly, 23 October 2002, 5813.

2. R v MA [2004] NSWCCA 92; 145 A Crim R 434 [23].

3. Veen v The Queen [No 2] (1988) 164 CLR 465, 476; Muldrock v The Queen [2011] HCA 39;
244 CLR 120 [20].

4, R v Stunden [2011] NSWCCA 8 [112] (Garling J); R v Field [2011] NSWCCA 13 [59]-[60] (Garling J).
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Any court dealing with an offender in respect of his offence must have regard to
the following purposes of sentencing:

(@ the punishment of offenders,

(b) the reduction of crime (including its reduction by deterrence),
(c) the reform and rehabilitation of offenders,

(d) the protection of the public, and

(e) the making of reparation by offenders to persons affected by their
offences.

2.7 In New Zealand, s 7 of the Sentencing Act 2002 (NZ) sets out the purposes of
sentencing:

(1) The purposes for which a court may sentence or otherwise deal with an
offender are:

(@) to hold the offender accountable for harm done to the victim and the
community by the offending; or

(b) to promote in the offender a sense of responsibility for, and an
acknowledgement of, that harm; or

(c) to provide for the interests of the victim of the offence; or
(d) to provide reparation for harm done by the offending; or
(e) to denounce the conduct in which the offender was involved; or

()  to deter the offender or other persons from committing the same or
a similar offence; or

(g) to protect the community from the offender; or

(h) to assist in the offender’s rehabilitation and reintegration; or

() acombination of 2 or more of the purposes in paragraphs (a) to (h).
(2) To avoid doubt, nothing about the order in which the purposes appear in

this section implies that any purpose referred to must be given greater

weight than any other purpose referred to.

2.8 In Canada, s 718 of the Criminal Code sets out the fundamental purpose of
sentencing and the objectives through which this purpose should be achieved:

The fundamental purpose of sentencing is to contribute, along with crime
prevention initiatives, to respect for the law and the maintenance of a just,
peaceful and safe society by imposing just sanctions that have one or more of
the following objectives:

(&) to denounce unlawful conduct;

NSW Law Reform Commission 15



Report 139 Sentencing

29

2.10

2.11

2.12

(b) to deter the offender and other persons from committing offences;

(c) to separate offenders from society, where necessary;

(d) to assist in rehabilitating offenders;

(e) to provide reparations for harm done to victims or to the community; and

(H  to promote a sense of responsibility in offenders, and acknowledgement of
the harm done to victims and to the community.®

By way of contrast, the Crimes Act 1914 (Cth) that applies to the sentencing of
federal offenders does not include a general statement of the purposes of
sentencing. However, it does include within the list of factors that a court is to take
into account several factors that can be identified as purposes of sentencing,
namely specific deterrence, punishment, and rehabilitation.®

The Sentencing Act 1997 (Tas) takes a rather different approach by setting out the
purposes of the Act rather than the purposes of sentencing, including, for example:

= promoting the protection of the community as a primary consideration in
sentencing;

= promoting consistency in sentencing and public understanding of sentencing
practices; and

= helping to prevent crime and promote respect for the law by allowing courts to
impose sentences that are aimed at deterring offenders and others from
committing offences, that are aimed at the rehabilitation of offenders and that
denounce the conduct of offenders.’

The specific s 3A purposes in NSW

In the following section we review the individual purposes of sentencing as identified
in s 3A.

Adequate punishment for the offence - s 3A(a)

This provision has been referred to as the statutory expression of the “fundamental
and immutable principle of sentencing that the sentence imposed must ultimately
reflect the objective seriousness of the offence committed and there must be a
reasonable proportionality between the sentence passed and the circumstances of

the crime committed”.®

Criminal Code, RSC 1985, ¢ C-46 (Can) s 718.
Crimes Act 1914 (Cth) s 16A(2)(j), (k), (n).
Sentencing Act 1997 (Tas) s 3(b), (c), (e), ().

R v Scott [2005] NSWCCA 152 [15]. It arises at common law: R v Geddes (1936) 36 SR (NSW) 554,
556; R v Dodd (1991) 57 A Crim R 349, 354.

© N o u
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It is a principle that is replicated in the legislation in force in several Australian
jurisdictions.’

Deterring the offender and others from committing similar offences — s 3A(b)
This purpose is aimed at preventing crime by way of specific deterrence and
general deterrence. It has its origins in an often-quoted judgment of the New
Zealand Court of Appeal:

one of the main purposes of punishment, ... is to protect the public from the
commission of such crimes by making it clear to the offender and to other
persons with similar impulses that, if they yield to them, they will meet with
severe punishment. ... The fact that punishment does not entirely prevent all
similar crimes should not obscure the cogent fact that the fear of severe
punishment does, and will, prevent the commission of many that would have
been committed if it was thought that the offender could escape without
punishment, or with only a light punishment. If a Court is weakly merciful, and
does not impose a sentence commensurate with the seriousness of the crime, it
fails in its duty to see that the sentences are such as to operate as a powerful
factor to prevent the commission of such offences.™®

General deterrence has long been identified as a purpose of sentencing at common
law. It has been held to be of particular importance for sentences in relation to
offences such as armed robberies, possession of child pornography, assaults of
police officers in the course of their duty, sexual offences involving children, fraud
committed by a financial officer of a public company where detection of the fraud is
difficult, social security fraud and serious offences arising from the use of a motor
vehicle both generally and in relation to drink driving.**

Despite the doubts that have been expressed about the general deterrent effect of a
sentence,*? the NSW Court of Criminal Appeal (CCA) has affirmed that deterrence
is a “structural assumption” of the criminal justice system and that judges cannot
simply dismiss it as a purpose of sentencing.*®

Specific deterrence assumes that the imposition of a sentence will deter an offender
from committing further offences. Courts have held that specific deterrence is an
important purpose of sentencing, for example, in cases where a real prospect of

9. Sentencing Act (NT) s 5(1)(a); Sentencing Act 1991 (Vic) s 5(1)(a); Penalties and Sentences Act 1992
(Qld) s 9(1)(a); Criminal Law (Sentencing) Act 1988 (SA) s 10(1)(j); Crimes (Sentencing) Act 2005
(ACT) s 7(1)(a).

10. R v Radich[1954] NZLR 86, 87. See R v Rushby [1977] 1 NSWLR 594, 597-598; R v AEM Snr
[2002] NSWCCA 58 [92].

11. Tilyard v R [2007] NSWCCA 7 [22]; R v Booth [2009] NSWCCA 89 [40]-[44]; R v Cook; Ex parte DPP
(Cth) [2004] QCA 469 [21]; R v Gent [2005] NSWCCA 370; 162 A Crim R 29 [36]-[37]; R v Myers
(Unreported, NSWCCA, 13 February 1990) 6-7 (Hunt J); Attorney General's Application under s 37 of
the Crimes (Sentencing Procedure) Act 1999 (No 2 of 2002) [2002] NSWCCA 515; 137 A Crim R 196
[26]; R v L (Unreported, NSW CCA, 3 July 1986); R v Daley [2010] NSWCCA 223 [61]; R v Glenister
[1980] 2 NSWLR 597, 616; R v Scott [1999] NSWCCA 233 [17]; Briant v Bessell (1994) 74 A Crim R
204, 208.

12. See, eg, A von Hirsch, A Ashworth and J Roberts (ed), Principled Sentencing: Readings on Theory
and Policy (Hart, 3rd ed, 2009) 43; M Bagaric and T Alexander, “(Marginal) Deterrence Doesn’t Work —
and What it Means for Sentencing” (2011) 35 Criminal Law Journal 269.

13. See R v Miria [2009] NSWCCA 68 [11]{12]; R v Wong [1999] NSWCCA 420; 48 NSWLR 340 [127].
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reoffending can be identified, such as possession of child pornography.** It is likely
to have particular relevance to an offender with a prior criminal record who is
showing signs of wilful disobedience to the law.™

The purpose of deterrence, whether expressed in general terms, or in the specific
terms of s 3A(b) is replicated in most legislative statements of the purposes of
sentencing.®

Protection of the community from the offender — s 3A(c)

Although this purpose can be understood as related primarily to depriving the
offender of the opportunities of reoffending, an objective more generally known as
“incapacitation”, it can also include a broader, overarching objective that is to be
achieved through a combination of incapacitation, rehabilitation, and deterrence.’

A provision of the kind seen in s 3A(c) appears in the legislation of other Australian
jurisdictions.®

Promotion of the offender’s rehabilitation — s 3A(d)

Rehabilitation, as a purpose of sentencing, assumes that the occasion of
sentencing and the imposition of an appropriate sentence can address or reduce
the factors that have influenced an offender’s criminal behaviour,*® with the aim of
preventing reoffending by that person.

Rehabilitation can be encouraged through the medium of sentencing in a number of
ways, for example, through rehabilitation programs that are made available to
incarcerated offenders, or to offenders who are serving community-based custodial
sentences, as well as through non-custodial supervised sentences and through the
opportunity of release on parole.

It can also be reflected in the framing of a sentence tailored to a particular
individual, for example, a lenient sentence may be imposed where it has been
demonstrated that rehabilitation is underway at the time of sentencing.”® A non-
custodial sentence may be justified where to impose a sentence of imprisonment

14. Mouscas v R [2008] NSWCCA 181 [28]. See also P Mizzi, T Gotsis and P Poletti, Sentencing
Offenders Convicted of Child Pornography and Child Abuse Material Offences, Monograph 34 (Judicial
Commission of NSW, 2010) 7.

15. R v McNaughton [2006] NSWCCA 242; 66 NSWLR 566 [54]; R v Saunders [2010] VSCA 93 [13].

16. Crimes (Sentencing) Act 2005 (ACT) s 7(1)(b); Penalties and Sentences Act 1992 (Qld) s 9(1)(c);
Sentencing Act (NT) s 5(1)(c); Sentencing Act 1991 (Vic) s 5(1)(b); Criminal Law (Sentencing) Act
1988 (SA) s 10(2)(i); Crimes Act 1914 (Cth) s 16A(2)(j). See also Criminal Justice Act 2003 (UK)
s 142(1)(b); Criminal Code, RSC 1985, ¢ C-46 (Can) s 718(b).

17. R v Zamagias [2002] NSWCCA 17 [32]. See also Veen v The Queen [No 2] (1988) 164 CLR 465, 473,;
R v Valentini (1980) 2 A Crim R 170, 174; M Bargaric, “Sentencing: the Road to Nowhere”
(1999) 21 Sydney Law Review 587, footnote 26.

18. Crimes (Sentencing) Act 2005 (ACT) s 7(1)(c); Sentencing Act (NT) s 5(1)(e); Penalties and
Sentences Act 1992 (Qld) s 9(1)(e); Sentencing Act 1991 (Vic) s 5(1)(e); Criminal Law (Sentencing)
Act 1988 (SA) s 10(2)(a). See also Sentencing Act 1995 (WA) s 6(4)(b).

19. See R v Channon (1978) 20 ALR 1, 5 (Brennan J); R G Fox and A Freiberg, Sentencing: State and
Federal Law in Victoria (2nd ed, Oxford UP, 1999) [3.410].

20. Duncan v R (1983) 9 A Crim R 354; R v Rai [2002] NSWCCA 506 [13].
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Purposes of sentencing Ch 2

would jeopardise rehabilitation that has already taken place.”* However, the need
for rehabilitation cannot reduce a sentence which is called for by the objective
features of the crime and the need for deterrence.?

In R v Lewfatt it was said that “[i]f one of the main purposes of punishment is to
protect society, society’s interests are best served by a sentencing disposition which
promotes the rehabilitation of the prisoner, rather than a disposition which may have
the opposite effect”.?® In R v Zamagias it was said that:

It is perhaps trite to observe that, although the purpose of punishment is the
protection of the community, that purpose can be achieved in an appropriate
case by a sentence designed to assist in the rehabilitation of the offender at the
expense of deterrence, retribution and denunciation.**

The purpose of rehabilitation is a common inclusion in the statutory statements of
the purposes of sentencing of other jurisdictions.?

Making the offender accountable for his or her actions — s 3A(e)

It is not entirely clear what is intended by this purpose of sentencing. It has been
suggested that making the offender accountable for his or her actions may
introduce “a new element into the sentencing task”.?® For example, it has been
argued that making the offender accountable amounts to a statutory recognition of
restorative justice as a purpose of sentencing,?” which appears to be the focus of
the provisions in New Zealand® and Canada.?

The Australian Law Reform Commission (ALRC) in its report on the sentencing of
federal offenders did not include making the offender accountable among its
recommended purposes of sentencing. However, it did include as a purpose the
promotion of the “restoration of relations between the community, the offender and
the victim”, noting that “restorative initiatives ... provide an effective way (for

offenders) to ... accept responsibility for their actions”.*°

The alternative view is that this purpose does not necessarily reflect restorative
principles, but rather a “justice model” of sentencing which has “long advocated

21. R Fabian (1992) 64 A Crim R 365.

22. Rv Gordon (1994) 71 A Crim R 459, 468-469.
23. Rv Lewfatt (1993) 3 NTLR 29, 39.

24. Rv Zamagias [2002] NSWCCA 17 [32].

25. Crimes (Sentencing) Act 2005 (ACT) s 7(1)(d); Sentencing Act (NT) s 5(1)(b); Penalties and
Sentences Act 1992 (QId) s 9(1)(b); Sentencing Act 1991 (Vic) s 5(1)(c); Criminal Law (Sentencing)
Act 1988 (SA) s 10(1)(m); Criminal Justice Act 2003 (UK) s 142(1)(c); Criminal Code, RSC 1985, ¢ C-
46 (Can) s 718(d).

26. Attorney General’s Application under s 37 of the Crimes (Sentencing Procedure) Act 1999 (No 2 of
2002) [2002] NSWCCA 515; 137 A Crim R 196 [59].

27. P Johnson, “Reforms to New South Wales Sentencing Law: The Crimes (Sentencing Procedure)
Amendment (Standard Minimum Sentencing) Act 2002” (2003) 6 Judicial Review 314, 320-325.

28. Sentencing Act 2002 (NZ) s 7(1)(a).
29. Criminal Code, RSC 1985, c C-46 (Can) s 718(f).

30. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) rec 4-1(f); [4.28].

NSW Law Reform Commission 19



Report 139 Sentencing

2.29

2.30

231
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2.33

2.34
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aiming to make young offenders in particular accountable and responsible for their

offending long before restorative justice ideals became popular”.®

Viewed in this way, the purpose is more appropriately understood as directed at
retribution, a purpose that has traditionally been identified at common law.*
Retribution has been described as involving “retaliation or revenge against the
offender for committing a wrong and is concerned with the community’s expectation
that offenders will be punished”.®® A question accordingly arises as to whether this
purpose adds anything to that of ensuring that the offender is adequately (or justly)
punished for the offence.

Of the other Australian jurisdictions, only the ACT has included accountability as a
purpose of sentencing.®*

Denunciation of the offender’s conduct — s 3A(f)

Denunciation of an offender’'s conduct can be achieved by the court imposing a
sentence, the severity of which makes a public statement that society does not
tolerate the offence either generally or in the specific instance.*

To the extent that the court’s denunciation is aimed at discouraging future offending,
it can be said to have a very similar aim to the purpose of deterrence.®

The legislation in some jurisdictions has given further content to this purpose by
adding that the denunciation or disapproval is that of “the community, acting through

the court”.*’

Recognition of the harm done to the victim and the community - s 3A(g)

This purpose is a statutory recognition of the interest that victims have in the
criminal justice system, and reflects the common law position that the courts are
entitled “to have regard to the harm done to the victim by the commission of the
crime™® or, as some decisions have expressed it, the “intended” or “foreseeable”
harm to the victim.*

It has been suggested that this purpose may also amount to a statutory recognition
of restorative justice.”® In New Zealand, this purpose is reinforced in the Sentencing
Act 2002 (NZ) which provides that where the court is entitled to impose a sentence

31. K Warner, “Sentencing Review 2002-2003" (2003) 27 Criminal Law Journal 325, 332.
32. Veenv The Queen [No 2] (1988) 164 CLR 465, 476.

33. R vDe Souza (Unreported, NSW Supreme Court, Dunford J, 10 November 1995) 4.
34. Crimes (Sentencing) Act 2005 (ACT) s 7(1)(e).

35. NSW Law Reform Commission, Sentencing, Discussion Paper 33 (1996) [3.9].

36. See, eg, R v McKenna (Unreported, NSW CCA, 16 October 1992) (Lee AJ) 9.

37. Sentencing Act (NT) s 5(1)(d); Penalties and Sentences Act 1992 (QId) s 9(1)(d).

38. Siganto v The Queen [1998] HCA 74; 194 CLR 656 [29]; R v RKB (Unreported, NSW CCA,
30 June 1992) 4-5 (Badgery-Parker J).

39. Josefski v R [2010] NSWCCA 41.

40. Attorney General's Application under s 37 of the Crimes (Sentencing Procedure) Act 1999 (No 2 of
2002) [2002] NSWCCA 515; 137 A Crim R 196 [59]-[60].
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of reparation, it must do so unless, amongst other things, it is “satisfied that the
sentence or order would result in undue hardship for the offender or the dependants
of the offender, or that any other special circumstances would make it

inappropriate”.*!

The Australian Capital Territory has also legislated for a similar purpose.*?

Statement of the purposes of sentencing in a revised Act

In this part of the chapter, we consider whether and how a statement of the
purposes of sentencing should be included in a revised Crimes (Sentencing) Act.

Need for a legislative statement

As noted earlier, the sentencing laws in some Australian jurisdictions contain a
statutory statement of the purposes of sentencing, while others achieve this
indirectly through identifying the matters that are to be taken into account or provide
a list of purposes of their sentencing statute.*®

Submissions generally supported the continuing availability of a legislative
statement of the purposes of sentencing.** The reasons given were that such
provisions ensure transparency and consistency in sentencing decisions,” and
assist the community in understanding the sentencing process,*® thereby increasing
public confidence in the criminal justice system.

Similar considerations have arisen in overseas jurisdictions. For example, the
statement of the objectives of sentencing that are currently contained in the Criminal
Code of Canada®’ was based on Canadian Sentencing Commission research that
found that confusion about the purposes of sentencing was the "most frequently

alleged cause for unwarranted variation in sentencing”.*®

Accepting that “sentencing cannot by itself solve major social problems such as the
occurrence of crime or the plight of victims of crime”, the Commission nonetheless

41. Sentencing Act 2002 (NZ) s 12(1). See also R v O'Rourke [1990] 1 NZLR 155, 158; RK v Mirik
[2009] VSC 14; 21 VR 623 [43]-[49].

42. Crimes (Sentencing) Act 2005 (ACT) s 7(1)(g).

43. Sentencing Act 1997 (Tas) s 3.

44. Public Defenders, Submission SE2, 1; NSW, Office of the Director of Public Prosecutions, Submission
SE3, 1; Children’s Court of NSW, Submission SE4, 1; Police Association of NSW, Submission SES6, 4;
Law Society of NSW, Submission SE7, 2; Homicide Victims’ Support Group (Aust) Inc, Submission
SES8, 3; NSW Bar Association, Submission SE9, 1; G Henson, Submission SE10, 1; Legal Aid NSW,
Submission SE11, 3; NSW Young Lawyers Criminal Law Committee, Submission SE12, 5; NSW
Police Force, Submission SE14, 1; Probation and Parole Officers’ Association of NSW, Submission
SE15, 6; Corrective Services NSW, Submission SE51, 1.

45.  Children’s Court of NSW, Submission SE4, 1; Homicide Victims’ Support Group (Aust) Inc, Submission
SE8, 5; Corrective Services NSW, Submission SE51, 1.

46. Children’s Court of NSW, Submission SE4, 1; Homicide Victims’ Support Group (Aust) Inc, Submission
SES8, 5.

47. Criminal Code, RSC 1985, ¢ C-46 (Can) s 718.
48. Canadian Sentencing Commission, Sentencing Reform: A Canadian Approach (1987) pt |, 133.
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concluded that the inclusion in the Code of sentencing purposes and principles was
crucial to ensuring that “the principles of justice and equity prevail in the exercise of

the power to impose and enforce sanctions”.*®

The NZ Ministry of Justice has observed that since the promulgation of a purposes
provision®® along with a statement of principles®™ and aggravating and mitigating
factors® in the Sentencing Act 2002 (NZ), the courts are routinely referring to the
those elements for consideration.

In 1993, the Council of Europe recommended that the rationales for sentencing be
declared expressly.>*

Legislative statements of the purposes of sentencing have not been without their
critics. Professor Andrew Ashworth has observed in relation to the purposes
contained in the Criminal Justice Act 2003 (UK):

First of all, because they are contradictory | think it is very difficult to pursue two
of them in particular cases, and | think giving the court the choice rather than
having a hierarchy of purposes is a mistake in itself, but, more importantly, |
cannot see how it is consistent with the idea of sentencing guidelines because if
you have sentencing guidelines you cannot possibly have judges or magistrates
deciding which purpose they will pursue today. | cannot see that offering them
all that choice is consistent with the idea of principled sentencing.”

Professor Ashworth also drew attention to the fact that, since the introduction of the
statutory list of purposes in England and Wales, very little mention had been made
of them in the reasons that were given for sentences.*®

We are satisfied that it is important to have a statutory list of purposes of
sentencing, together with other provisions that outline the principles of sentencing
(see Chapter 3) and the factors to be taken into account (see Chapter 4). Together
they constitute a statement of the approach that the courts are expected to take
when sentencing. In this way they provide guidance for the courts and the legal
profession and educate the community.

49. Canadian Sentencing Commission, Sentencing Reform: A Canadian Approach (1987) pt I, xxvii.
50. Sentencing Act 2002 (NZ) s 7.
51. Sentencing Act 2002 (N2Z) s 8.
52. Sentencing Act 2002 (NZ) s 9.

53. R Chhana, P Spier, S Roberts and C Hurd, The Sentencing Act 2002: Monitoring the First Year (New
Zealand, Ministry of Justice, 2004) [14]. In stating what were already accepted purposes in no order of
importance, the Act arguably allows judges to continue sentencing offenders much as they did prior to
the 2002 reforms: J V Roberts, “Sentencing Reform in New Zealand: An Analysis of the Sentencing
Act 2002” (2003) 36 Australian and New Zealand Journal of Criminology 249, 256.

54. Council of Europe. Recommendation No R (92) 17 of the Committee of Ministers to Member States
Concerning Consistency in Sentencing (adopted by the Committee of Ministers on 19 October 1992 at
the 482nd meeting of the Ministers’ Deputies, Appendix) A [1].

55. A Ashworth, Oral evidence taken before the Justice Committee, 14 October 2008 HC (2007-08) 1095-
1Q1.

56. A Ashworth, Oral evidence taken before the Justice Committee, 14 October 2008 HC (2007-08) 1095-
1Q2.
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A statutory statement of the purposes of sentencing is in line with general legislative
trends in comparable common law jurisdictions. It also accords with the
recommendation of the ALRC in its report on the sentencing of federal offenders.”’

Accordingly, we accept that a revised Crimes (Sentencing) Act should include a
statement of the purposes of sentencing. This statement of purposes would give
further content to the overall objectives of the Act which are the subject of
Recommendation 1.1.

Non-exhaustive statement of purposes

Logically the next question that arises is whether the list of the purposes of
sentencing should be exclusive. Some jurisdictions have identified the purposes
listed as the “only purposes” for which a sentence may be imposed.>®

One benefit of that approach is that it can prevent the pursuit of illegitimate
sentencing purposes.”® The submissions that we received were divided over
whether it should be possible for the court to refer to purposes that are not included
in the statutory list.*

The Probation and Parole Officers’ Association of NSW took the view that the
current list of purposes is “an encompassing set of purposes” and that any other
purpose would likely be related to, or would simply particularise the listed
purposes.® Some of those in favour of not restricting the purposes to those in the
list emphasised the need to allow the common law to develop in response to
circumstances as they arise.®

We consider that there is no need to establish an exclusive list. The common law
should be allowed to develop additional purposes as circumstances arise. It is also
desirable to preserve the possibility of additional purposes being included in
legislation having a specific field of application, for example, laws relating to the
sentencing of children, or breaches of health and safety laws or environmental laws.

57. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) rec 4-1.

58. Sentencing Act (NT) s 5(1); Penalties and Sentences Act 1992 (QId) s 9(1); Sentencing Act 1991 (Vic)
s 5(2).

59. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [4.37]. See also Homicide Victims’ Support Group (Aust) Inc, Submission SE8, 4-5.

60. Against: Public Defenders, Submission SE2, 1; Children’s Court of NSW, Submission SE4, 2;
Homicide Victims’ Support Group (Aust) Inc, Submission SES8, 4; in favour: NSW, Office of the Director
of Public Prosecutions, Submission SE3, 2; Law Society of NSW, Submission SE7, 2; NSW Bar
Association, Submission SE9, 2; Legal Aid NSW, Submission SE11, 3; NSW Young Lawyers Criminal
Law Committee, Submission SE12, 5; Corrective Services NSW, Submission SE51, 1.

61. Probation and Parole Officers’ Association of NSW, Submission SE15, 7.

62. NSW, Office of the Director of Public Prosecutions, Submission SE3, 2; NSW Bar Association,
Submission SE9, 2; Legal Aid NSW, Submission SE11, 3; Corrective Services NSW, Submission
SE51, 1; NSW Young Lawyers Criminal Law Committee, Submission SE12, 5.
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All purposes to be considered

Some jurisdictions have tried to deal with the fact that the purposes sometimes
point in different directions. Methods include:

= accompanying the statement of the purposes of sentencing with a provision to

the effect that a court “may impose a sentence on an offender for one or more of

the following purposes”;®® or

» including a provision that allows the courts to consider “a combination of two or
more” of the listed purposes.®*

Some submissions supported the requirement that the courts take each purpose in
the statutory list into account when determining an appropriate sentence,® a
requirement that, however, does not encroach on the capacity of the court to
exercise a discretion as to the weight to be given to the individual factors where

they overlap, a task that has been recognised as “troublesome but unavoidable”.®®

As was discussed in R v King:

Troublesome though the task may be, it is essential that the sentence reflect the
factors set out in s3A. The fact that s 3A confers a discretion upon the
sentencing judge as to the factors to be taken into account does not detract
from that proposition. It reflects legislative recognition of the principles in
Veen v R (No 2) and, in particular, the necessity to reconcile and rationalise the
s 3A purposes in considering the sentence appropriate to the particular offence.
The sentencing judge must reach an “instinctive synthesis” which takes account
of and balances the “conflicting and contradictory” factors which bear upon the
sentencing exercise.’’

For example, a court will generally not give prominence to general deterrence in the
case of an offender with a mental health or cognitive impairment®® and, depending
on the seriousness of the offence, rehabilitation will be given greater weight as a
purpose in sentencing a young offender.®

It is desirable that all of the purposes listed be taken into account even if they are
given little weight in the context of an individual sentence. Ultimately the emphasis
given to any particular purpose will depend on the circumstances of the case,
including the characteristics of the offender and the nature of the offending.

63. Crimes (Sentencing) Act 2005 (ACT) s 7(1).
64. Sentencing Act (NT) s 5(1)(f); Penalties and Sentences Act 1992 (Qld) s 9(1)(f); Sentencing Act 1991
(Vic) s 5(1)(f).

65. Public Defenders, Submission SE2, 1; Children’s Court of NSW, Submission SE4, 2; Homicide
Victims’ Support Group (Aust) Inc, Submission SE8, 3; NSW Bar Association, Submission SE9, 1;
NSW Police Force, Submission SE14, 1; Police Association of NSW, Submission SEB6, 4.

66. RV MA [2004] NSWCCA 92; 145 A Crim R 434 [23].

67. RV King [2004] NSWCCA 444; 150 A Crim R 409 [130], citing Wong v The Queen [2001] HCA 64;
207 CLR 584 [75].

68. RV Hemsley [2004] NSWCCA 228 [34]; R v Engert (1995) 84 A Crim R 67, 71.

69. R v DAR (Unreported, NSW CCA, 2 October 1997) 6; R v Mazzilli [2001] NSWCCA 177 [23]. See also
R v Nichols (1991) 57 A Crim R 391, 395; R v Pham (1991) 55 A Crim R 128, 135; R v AEM Snr
[2002] NSWCCA 58 [97]-[98]; NSW, Parliamentary Debates, Legislative Assembly, 23 October 2002,
5816.
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In order to reflect this process we have included in the introduction to the proposed
list of purposes wording to make it clear that each purpose applies to the extent
relevant to the case before the court.

No hierarchy of purposes

We have considered whether a hierarchy of purposes should be established, or
whether an overarching or primary purpose should be stated, either generally or in
relation to specific classes of offences or offenders.

Some Australian law reform agencies have noted that there is no agreement as to
whether there should be a primary purpose of sentencing stated (and if so, what it
should be) or whether the purposes should be ranked.”® A different approach has
been advocated elsewhere. For example, in 1993 the Council of Europe in
recommending that the rationales for sentencing be declared also recommended:

A.2 Where necessary, and in particular where different rationales may be in
conflict, indications should be given of ways of establishing possible
priorities in the application of such rationales for sentencing.

A.3 Wherever possible, and in particular for certain classes of offences or
offenders, a primary rationale should be declared.”

In England and Wales, the 2002 white paper Justice for All, which recommended
that the purposes of sentencing be set out in legislation, stated that sentences
should:

first and foremost protect the public. This is paramount.”

The Criminal Justice Act 2003 (UK), which was subsequently introduced, did not
include an overarching or fundamental purpose of sentencing. Nor did it establish a
hierarchy of purposes.” It is necessary for the sentencing judge to have regard to
each of the five purposes and to decide how to apply them in the case before the
court.”

70. NSW Law Reform Commission, Sentencing, Report 79 (1996) [14.13]; Australian Law Reform
Commission, Same Crime, Same Time: Sentencing of Federal Offenders, Report 103 (2006) [4.48];
Tasmania Law Reform Institute, Sentencing, Final Report 11 (2008) [7.1.36].

71. Council of Europe. Recommendation No R (92) 17 of the Committee of Ministers to Member States
Concerning Consistency in Sentencing. (Adopted by the Committee of Ministers on 19 October 1992
at the 482nd meeting of the Ministers’ Deputies, Appendix) A [2]-[3]..

72. England and Wales, Home Office, Justice for All, Cm 5563 (2002) 87. By contrast, a statement
released in 2008 by the Secretary of State for Justice asserted that “the sentences of the court are first
and foremost for the punishment of those who have broken the law”: United Kingdom, House of
Commons Justice Committee, Sentencing Guidelines and Parliament: Building a Bridge, 6th Report,
Session 2008-2009 (2009) [50].

73. Criminal Justice Act 2003 (UK) s 142.

74. England and Wales Sentencing Council, What Sentences are for
<sentencingcouncil.judiciary.gov.uk/sentencing/what-sentences-for.htm>.
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The majority of submissions received rejected the identification of a single
overarching or primary purpose of sentencing.” It was noted, for example that the
primary purpose of sentencing will differ depending on the circumstances of the
case’® and that the identification of a primary purpose would needlessly complicate
and constrain the sentencing process and possibly lead to injustice.”’

Some jurisdictions have adopted the approach of legislatively identifying a purpose
that should have priority in the context of particular classes of offenders or offences.
For example, the ACT sentencing legislation provides that, in the case of a young
offender, “a court must consider the purpose of promoting the rehabilitation of the
young offender and may give more weight to that purpose than it gives to any of the

other purposes stated”.”®

South Australia has singled out a primary purpose in relation to the following
classes of offences:

= home invasions - protection of the security of lawful occupants;

= lighting bushfires - bringing home the extreme gravity of the offence and
reparation; and

= child sex offences - deterrence.”®

In Victoria, when sentencing a recidivist serious arson, drug, sexual or violent
offender for a further offence of the same kind, the court "must regard the protection
of the community from the offender as the principal purpose for which the sentence
is imposed".® The Canadian Criminal Code requires a court to “give primary
consideration to the objectives of denunciation and deterrence” in relation to
offences involving the abuse of a person under the age of 18 years; assaults
against police officers; the use of weapons; and other serious assaults.®*

One submission received in response to this reference suggested that the harm to
the victim and the community should be the primary purpose in the case of “violent
crimes such as murder and manslaughter”.®? Another submission suggested that
“[a]jn approach which clarifies by specifying overarching sentencing principles for

75. Public Defenders, Submission SE2, 1-2; NSW, Office of the Director of Public Prosecutions,
Submission SE3, 2; Children’s Court of NSW, Submission SE4, 2; Law Society of NSW, Submission
SE7, 2; NSW Bar Association, Submission SE9, 2; G Henson, Submission SE10, 1; Legal Aid NSW,
Submission SE11, 4; NSW Young Lawyers Criminal Law Committee, Submission SE12, 6; Corrective
Services NSW, Submission SE51, 1.

76. NSW, Office of the Director of Public Prosecutions, Submission SE3, 2; Law Society of NSW,
Submission SE7, 2; G Henson, Submission SE10, 1; Legal Aid NSW, Submission SE11, 4.

77. G Henson, Submission SE10, 1; Children’s Court of NSW, Submission SE4, 2.
78. Crimes (Sentencing) Act 2005 (ACT) s 133C(1).
79. Criminal Law (Sentencing) Act 1988 (SA) s 10(2).

80. Sentencing Act 1991 (Vic) s 6D(a). See R G Fox and A Freiberg, Sentencing: State and Federal Law
in Victoria (2nd ed, Oxford UP, 1999) [3.416].

81. Criminal Code, RSC 1985, c C-46 (Can) s 718.01, 718.02.
82. Homicide Victims’ Support Group (Aust) Inc, Submission SES, 4.
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different types or severity of offences is more in line with both community

expectations and the needs of sentencers”.®

On the other hand, the Crimes (Sentencing) Act 2005 (ACT) states that “nothing
about the order in which the purposes appear ... implies that any purpose must be
given greater weight than any other purpose”.®® The Sentencing Act 2002 (NZ)
takes a similar approach.?® In proposing a statement of purposes of sentencing in
our 1996 Report on Sentencing, we recommended that legislation should make it
clear that no priority is assigned to the stated purposes, lest the legislation is
unintentionally interpreted to have this effect.®

We acknowledge that the emphasis to be given to a particular purpose of
sentencing will depend on the circumstances of the case. Consequently we do not
propose any change to the existing law that would identify a primary purpose of
sentencing or establish a hierarchy, either generally or with respect to particular
classes of offences or offenders. Any such change might have an undesirable
consequence in precluding an appropriate exercise of the sentencing discretion and
may even lead to injustice.

However, we do recommend that, in order to avoid doubt, legislation should state
that nothing about the order in which the purpose appears implies that any purpose
must be given greater weight than any other purpose.

Proposed list of purposes

In settling the purposes to be included in the statutory list for a revised Crimes
(Sentencing) Act we have not departed significantly from the existing s 3A.
However, we propose some limited amendments to tidy up anomalies and to better
align the list with the law and community expectations. We considered, but rejected,
adding some other purposes.

We propose a provision that would state that the purposes of sentencing are to:

(a) ensure that the offender is punished for the offence and is held accountable for
his or her actions,

(b) denounce the conduct of the offender,
(c) recognise the harm done to the victim of the crime and the community,
(d) protect the community from the offender,

(e) deter the offender and others from committing offences,

83. Probation and Parole Officers’ Association of NSW, Preliminary submission PSE20, 10. See NSW Law
Reform Commission, Sentencing, Discussion Paper 33 (1996) [3.22].

84. Crimes (Sentencing) Act 2005 (ACT) s 7(2).
85. Sentencing Act 2002 (NZ) s 7(2).
86. NSW Law Reform Commission, Sentencing, Report 79 (1996) [14.13].
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() promote the rehabilitation of the offender, and

(g) reduce crime.

Punishment and making the offender accountable for his or her actions

In Recommendation 2.1(a) we propose the combination of the two “retributive”
purposes of sentencing that are currently contained in s 3A(a) and (e) of the CSPA.

We have not included “retribution” as an express purpose as we consider it to be
included within this purpose, an approach that would be consistent with the
submissions that suggested that it was already embraced within the purposes
included in the current s 3A.%

We recognise that the purpose of holding an offender “accountable” for his or her
actions may not add anything to the purpose of ensuring that an offender is
punished for the offence. Some submissions agreed with this view,® but only some
of them considered that it should be removed from the statutory list.8® However, in
the light of their close connection, we consider it helpful to bring these two purposes
together into a single statement.*

In adopting the proposed purpose of punishment (a) we have removed the adverb
"adequately”, and have not otherwise qualified the purpose. The limiting principle of
proportionality, which is imported by expressions such as “adequate” or
“appropriate” punishment arises under the common law. It would continue to apply
under the common law and it is expressly included in the list of principles that we
consider should be given statutory recognition.**

There was some support for the removal of any reference to the offender being
“punished”.?> Such an approach would be consistent with that which is adopted in
Canada® and New Zealand.” The legislative statements in those jurisdictions do
not mention the concept of “punishment” although they do refer to accountability or
responsibility. Our view is that removing a reference to the offender being
“punished” from the list of purposes would be contrary to established law and also
contrary to community expectations.

87. NSW, Office of the Director of Public Prosecutions, Submission SE3, 4; Children’s Court of NSW,
Submission SE4, 5; Law Society of NSW, Submission SE7, 6; Legal Aid NSW, Submission SE11, 7;
NSW Young Lawyers Criminal Law Committee, Submission SE12, 10; Public Defenders, Submission
SE2, 4; Corrective Services NSW, Submission SE51, 4. But see: NSW Police Force, Submission
SE14, 1, 4; Police Association of NSW, Submission SE6, 12.

88. Public Defenders, Submission SE2, 4; NSW, Office of the Director of Public Prosecutions, Submission
SES3, 4; Law Society of NSW, Submission SE7, 6; Legal Aid NSW, Submission SE11, 7; NSW Young
Lawyers Criminal Law Committee, Submission SE12, 9-10.

89. NSW, Office of the Director of Public Prosecutions, Submission SE3, 4; Law Society of NSW,
Submission SE7, 6; NSW Young Lawyers Criminal Law Committee, Submission SE12, 9.

90. Children’s Court of NSW, Submission SE4, 5: noted that retribution is “already encapsulated in s 3A”
because of its close linkage to adequacy of punishment, denunciation and accountability.

91. Recommendation 3.1(1)(a).

92. Legal practitioners, Consultation SEC24.

93. Criminal Code, RSC 1985, c C-46 (Can) s 718.
94. Sentencing Act 2002 (NZ) s 7.
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Denunciation

The Victorian Sentencing Committee supported denunciation as a purpose of
sentencing on the basis that it can assist in preventing crime and in achieving social
coherence by making a public statement that the community will not tolerate certain
offences. Additionally, it was seen as valuable in recognising the harm done to
victims of crimes and in making a statement directly to the offender that society will
not tolerate the commission of the crime for which he or she has been convicted.?

However, the Committee also referred to the fact that effective denunciation relies
on sufficient publicity being given to the sentence, and to the possibility that
denunciation may not affect the public’s perception of the seriousness of an offence
even if it could be measured.*

Several submissions supported denunciation as a valid purpose of sentencing,®’
although others suggested that it overlapped with deterrence,®® or that it was
inherent in the court’s delivery of reasons for sentence.®® We see denunciation as
an important purpose of sentencing. No reason has been advanced to remove it,
and we support its retention.

Protection of the community from the offender

The majority of submissions received considered the protection of the community
from the offender to be a valid purpose of sentencing.'® It was supported as an
objective of incapacitation (or removal of the offender from the community) and also
as an objective of the purposes of rehabilitation and deterrence.'®*

Consideration of this purpose raises the question of whether a purpose of
incapacitation needs to be more clearly expressed in the statutory list, or whether it
is sufficiently embodied in a purpose expressed in terms of protecting the
community. Incapacitation can work to reduce crime as individual offenders who are

95. Victoria, Attorney-General’s Department, Sentencing: Report of the Victorian Sentencing Committee
(1988) vol 1, 102.

96. Victoria, Attorney-General’s Department, Sentencing: Report of the Victorian Sentencing Committee
(1988) vol 1, 103. On these points see also: Canadian Sentencing Commission, Sentencing Reform: A
Canadian Approach (1987) 142-143.

97. Public Defenders, Submission SE2, 4; NSW, Office of the Director of Public Prosecutions, Submission
SE3, 5; Children’s Court of NSW, Submission SE4, 5; NSW Bar Association, Submission SE9, 9;
G Henson, Submission SE10, 1; NSW Police Force, Submission SE14, 4.

98. Law Society of NSW, Submission SE7, 6.
99. NSW Young Lawyers Criminal Law Committee, Submission SE12, 10; Legal practitioners,
Consultation SEC24.

100. Public Defenders, Submission SE2, 3; NSW, Office of the Director of Public Prosecutions, Submission
SE3, 4; Children’s Court of NSW, Submission SE4, 4; Police Association of NSW, Submission SE6, 9;
G Henson, Submission SE10, 1; Legal Aid NSW, Submission SE11, 6; NSW Young Lawyers Criminal
Law Committee, Submission SE12, 9; NSW Police Force, Submission SE14, 3; Corrective Services
NSW, Submission SE51, 3.

101. Law Society of NSW, Submission SE7, 5; Legal Aid NSW, Submission SE11, 6; NSW Bar Association,
Submission SE9, 7-8; M Bagaric, Submission SE13, 1.
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imprisoned are unable to reoffend during the period they are in custody, although
the extent of this effect as a crime control strategy is not clear.’®

A number of other jurisdictions, like NSW, have identified the protection of the
community from the offender as being a purpose of sentencing, without expressly
referring to incapacitation.'®

In its 2006 Report on the sentencing of federal offenders, the ALRC recommended
that one of the purposes of sentencing should be “to protect the community by
limiting the capacity of the offender to reoffend”,*®* which would seem to embrace

the notion of incapacitation.

The Canadian Criminal Code, which includes the maintenance of a “safe society” as
part of its fundamental purposes of sentencing, includes the objective of

“separat[ing] offenders from society, where necessary”.**

Several submissions expressly rejected the need for any clearer statement of
incapacitation in the list of purposes.'®

We are not persuaded that there is a need to make a more explicit reference to
incapacitation in a list of the purposes of sentencing. It is implicit, that giving effect
to the other purposes such as punishment and accountability, deterrence, crime
reduction and community protection will involve incapacitation, either through the
imposition of full-time imprisonment, or of some form of community detention with
supervision. Nevertheless to place this beyond doubt we consider it appropriate to
maintain the protection of the community from the offender as a purpose of
sentencing in a revised Crimes (Sentencing) Act.

Recognition of harm done to the victim and the community

Most of the submissions that we received agreed that recognition of the harm done
to the victim and the community is a valid purpose of sentencing.*®’

102. J Chan, The Limits of Incapacitation as a Crime Control Strategy, Crime and Justice Bulletin No 25
(NSW Bureau of Crime Statistics and Research, 1995) 1; D Weatherburn, J Hua and S Moffat, How
Much Crime Does Prison Stop? The Incapacitation Effect of Prison on Burglary, Crime and Justice
Bulletin No 93 (NSW Bureau of Crime Statistics and Research, 2006) 8; D Brown, “The Limited Benefit
of Prison in Controlling Crime” (2010) 22 Current Issues in Criminal Justice 137. See also NSW Law
Reform Commission, Sentencing: Patterns and Statistics, Report 139-A (2013) [3.79]-[3.82].

103. Crimes (Sentencing) Act 2005 (ACT) s 7(1)(c); Sentencing Act (NT) s 5(1)(e); Penalties and
Sentences Act 1992 (QId) s 9(1)(e); Sentencing Act 1991 (Vic) s 5(1)(e).

104. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) Recommendation 4-1(d).

105. Criminal Code, RSC 1985, ¢ C-46 (Can) s 718(c).

106. Children’s Court of NSW, Submission SE4, 4; Law Society of NSW, Submission SE7, 5; NSW Bar
Association, Submission SE9, 8; Legal Aid NSW, Submission SE11, 6; NSW Young Lawyers Criminal
Law Committee, Submission SE12, 9; NSW, Office of the Director of Public Prosecutions, Submission
SE3, 4.

107. Public Defenders, Submission SE2, 4; NSW, Office of the Director of Public Prosecutions, Submission
SE3, 5; Children’s Court of NSW, Submission SE4, 5; Police Association of NSW, Submission SEG,
13; Law Society of NSW, Submission SE7, 6; NSW Bar Association, Submission SE9, 9; G Henson,
Submission SE10, 1; Legal Aid NSW, Submission SE11, 8; NSW Young Lawyers Criminal Law
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Corrective Services NSW, however, suggested altering the current expression of
this purpose as follows: “to recognise and attempt to mitigate the harm done to the

victim of the crime and the community”.%®

We recommend that the recognition of the harm done to the victim and the
community should continue to be included in the statutory list of purposes of
sentencing. It reflects the common law position and has general support.

Later in this chapter we consider whether to expand the recognition of the interests
of victims by introducing the purposes of reparation or restoration.'%

Deterrence

In considering whether the purpose of deterrence should be retained, we have
given separate consideration to general deterrence and specific deterrence.

General deterrence

General deterrence has been criticised on the grounds that it effectively punishes
one person for the possibility of future offending by others and therefore runs
counter to the principle of proportionality. It is also criticised on the basis that the
punishment of one offender has not been shown to reduce offending by other

persons.*°

There are two forms of general deterrence:

» marginal general deterrence which assumes that an increase in the penalties
imposed for an offence will result in a corresponding decrease in offending
behaviour; and

= absolute general deterrence which assumes that the existence of an
appropriate level of punishment for an offence will have an impact on that form
of offending behaviour.

While there is some evidence that absolute general deterrence has a validity as a
purpose of sentencing, marginal general deterrence does not appear to be
effective.’* For example, a recent NSW Bureau of Crime Statistics and Research
(BOCSAR) study has highlighted that increasing the risk of arrest or the risk of
imprisonment reduces crime while increasing the duration of prison sentences
“exerts no measurable effect at all”.**

Committee, Submission SE12, 10; NSW Police Force, Submission SE14, 4; Corrective Services NSW,
Submission SE51, 5.

108. Corrective Services NSW, Submission SE51, 5.
109. Para[2.123]-[2.136].

110. A von Hirsch, A Ashworth and J Roberts (ed), Principled Sentencing: Readings on Theory and Policy
(Hart, 3rd ed, 2009) 43-44.

111. M Bagaric and T Alexander, “(Marginal) Deterrence Doesn’t Work — and What it Means for
Sentencing” (2011) 35 Criminal Law Journal 269, 273-277.

112. W Wan, S Moffatt, C Jones and D Weatherburn, The Effect of Arrest and Imprisonment on Crime,
Crime and Justice Bulletin No 158 (NSW Bureau of Crime Statistics and Research, 2012) 15-16.
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Many reasons have been suggested for the failure of increasing prison terms to
achieve marginal general deterrence (some of which also apply to absolute general
deterrence):

» A number of factors can influence a person’s decision to engage in criminal
activity that are unconnected with the deterrent effect of a sentence, including
psychological predispositions, drug or alcohol dependency or abuse, mental
health or cognitive impairments, and social and economic disadvantage.**

= Offenders may be subject to various cognitive biases such as giving greater
weight to the immediate benefit of the crime as opposed to the delayed negative
consequences of arrest and punishment.

= Deterrence may be better achieved by an increase in the certainty of detection
and apprehension than by the threat of an increased term of imprisonment.***

= Potential offenders may not learn of the increases in sentences that are meant
to deter their criminal activities because they are not communicated.

= Sentences aimed at deterrence may have no effect in communities where no
stigma attaches to imprisonment.

» Sentences aimed at deterrence may have a limited effect on overall offending
rates in cases where only a minority of offenders are actually apprehended.*

The differences in motivation and in the presence or absence in individual offenders
of factors of the kind listed above is likely to mean that notions of general
deterrence will not apply equally across the board. The risk of detection and of
imprisonment may well have a stronger impact for white collar criminals,**
environmental offenders and corporate offenders than it will for a drug addict who
feeds an addiction through robbery, or to the homeless, or to those who are
economically disadvantaged. This point was made in some of the submissions.**’

Notwithstanding this consideration, there was support in the submissions for the
retention of general deterrence as a purpose of sentencing.™*® Although the findings
in recent studies as to its limited impact were acknowledged, this did not result in
support for its removal, on the basis that it may have an impact on some
offenders.™® Several respondents acknowledged the unrealistic position of seeking

113. M Bagaric and T Alexander, “(Marginal) Deterrence Doesn’t Work — and What it Means for
Sentencing” (2011) 35 Criminal Law Journal 269, 277-278.

114. See R Homel and P Wilson, Death and Injuries on the Road: Critical Issues for Legislative Action and
Law Enforcement (Australian Institute of Criminology, 1987) 25-27.

115. R Homel and P Wilson, Death and Injuries on the Road: Critical Issues for Legislative Action and Law
Enforcement (Australian Institute of Criminology, 1987) 12.

116. See, eg, R v Dalzell [2011] NSWSC 454 [8]-[11].
117. Law Society of NSW, Submission SE7, 4; Public Interest Advocacy Centre Ltd, Submission SE5, 4-5.

118. Public Defenders, Submission SE2, 2-3; NSW, Office of the Director of Public Prosecutions,
Submission SE3, 3; Children’s Court of NSW, Submission SE4, 3; G Henson, Submission SE10, 2;
NSW Young Lawyers Criminal Law Committee, Submission SE12, 7; NSW Police Force, Submission
SE14, 3; Corrective Services NSW, Submission SE51, 2-3.

119. NSW Bar Association, Submission SE9, 6; G Henson, Submission SE10, 2; Public Defenders,
Submission SE25, 1-2.
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the removal of a “structural assumption” of the sentencing regime, and of the
possible negative message that it might convey.*?

Specific deterrence
Questions have also been raised as to the effectiveness of imprisonment in
achieving specific deterrence:

= Some studies have suggested that a sentence of imprisonment will either have
no effect on an offender’s criminal activities post release or will have a negative
effect (as evidenced by the recidivism rate).'** Some of the reasons for what is
often referred to as the criminogenic effect of imprisonment include that:

- prison provides a learning environment for crime;

- imprisonment effectively labels an offender as “criminal” reducing that
person’s capacity to obtain employment, or otherwise to re-enter the
community; and

- prison is a poor response to the underlying problems that may have caused
the person to offend in the first place.'?*

= Systemic delays in the justice process may weaken the link between the
offending behaviour and the deterrent effect of punishment.*?®

* Itis not an appropriate purpose of sentencing in cases where the offender has a
mental health or cognitive impairment.

Don Weatherburn, Director of BOCSAR, has suggested that “it would be unwise to
imprison offenders when the only reason for doing so is a belief in the specific

deterrent effect of prison”.*?*

Some of these issues relate only to sentences of full-time imprisonment. In
appropriate cases, other sentences, which involve an incentive not to offend, may
have a useful deterrent effect, for example, suspended sentences, compulsory drug
treatment, and good behaviour bonds.

The majority of submissions accepted that specific deterrence is a valid purpose of
sentencing generally,** or at least in relation to certain classes of offenders.*®® On

120. NSW, Office of the Director of Public Prosecutions, Submission SE3, 3; Law Society of NSW,
Submission SE7, 3.

121. D Weatherburn, The Effect of Prison on Adult Re-offending, Crime and Justice Bulletin No 143 (NSW
Bureau of Crime Statistics and Research, 2010).

122. See D Brown, “The Limited Benefit of Prison in Controlling Crime” (2010) 22 Current Issues in Criminal
Justice 137, 141.

123. See M Bagaric and T Alexander, “(Marginal) Deterrence Doesn’'t Work — and What it Means for
Sentencing” (2011) 35 Criminal Law Journal 269, 278.

124. D Weatherburn, The Effect of Prison on Adult Re-offending, Crime and Justice Bulletin No 143 (NSW
Bureau of Crime Statistics and Research, 2010) 10.

125. Public Defenders, Submission SE2, 3; NSW, Office of the Director of Public Prosecutions, Submission
SE3, 3; Children’s Court of NSW, Submission SE4, 3; G Henson, Submission SE10, 2; NSW Young
Lawyers Criminal Law Committee, Submission SE12, 8; NSW Police Force, Submission SE14, 3;
Corrective Services NSW, Submission SE51, 3.
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this point, the Halliday Review of the sentencing framework for England and Wales
observed:

The available evidence strongly suggests that deterrence works differently for
different people — much better for those who desist rapidly from offending than
for those who persist in the face of repeated punishment. For large numbers of
offenders any sentence may be enough to result in a “life style choice” to desist
from further crime. There appears to be no statistical correlation between types
of sentence and likelihood of desistance, according to Home Office analysis of
the Offenders’ Index. What happens to an offender during sentence, or happens
in parallel or afterwards for extraneous reasons, may have as much to do with
desistance as the type of sentence passed."?’

and that:

Deterrence is more likely to work for the general population, and for the large
group of offenders who have short criminal careers — perhaps because they
have more to lose if they persist. In that respect the successes of sentencing —
those who never commit crime or desist quickly — are unseen, unmeasured and
therefore unsung. Performance tends to be measured in relation to the effects of
sentences on those most resistant to change who take up a disproportionate
amount of the resources spent on sentencing. A truer measure would take
account of those who never appear (perhaps after a caution) or do not keep
coming back for more.*®

In supporting the preservation of specific deterrence as a purpose of sentencing,
several submissions recognised that the relevance or weight to be given to it must
depend on the circumstances of the case and of the individual offender.**

Retaining general and specific deterrence

We recommend the retention of deterrence as a purpose of sentencing because it
may work in some cases, either through sentencing itself or in conjunction with
other components of the criminal justice system.

In recommending the retention of deterrence as a purpose of sentencing, we do,
however, propose two changes to the current formulation in s 3A of the CSPA.

First we have decoupled “prevention of crime” because deterrence is not the only
means by which sentencing can reduce or prevent crime. Rehabilitation,
denunciation, and incapacitation, for example, can also be said to be aimed at the
prevention or reduction of crime.

126. Children’s Court of NSW, Submission SE4, 3; NSW Bar Association, Submission SE9, 7; Police
Association of NSW, Submission SE6, 9.

127. J Halliday, Making Punishments Work: Report of a Review of the Sentencing Framework for England
and Wales (Home Office, 2001) [1.63].

128. J Halliday, Making Punishments Work: Report of a Review of the Sentencing Framework for England
and Wales (Home Office, 2001) [1.64].

129. Public Defenders, Submission SE2, 3; NSW Bar Association, Submission SE9, 7; Law Society of
NSW, Submission SE7, 5; Legal Aid NSW, Submission SE11, 6; NSW Young Lawyers Criminal Law
Committee, Submission SE12, 8.
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We also propose the removal of “similar” from the current formulation. We note that
several other jurisdictions, including the Commonwealth, South Australia, Canada
and England and Wales do not limit the purpose of deterrence (whether general or
specific) as one that is directed to the prevention of the same or similar offences.
For the most part, in a practical sense, the message that the imposition of a
sentence conveys will have a particular relevance for the type of offending that
attracted that offence. In some instances, for example, where there is an increased
incidence in the commission of a serious form of offence such as gangland
shootings or child pornography, this will have a particular resonance.

However, the purpose of sentencing should have a wider message to convey that is
of general application in deterring crime.

Promoting rehabilitation

A guestion does arise as to the extent to which sentencing can be seen to serve an
objective of advancing rehabilitation.

Some earlier studies have pointed to a lack of evidence of the effectiveness of
rehabilitation programs in reducing recidivism.'* However, they have been criticised
as inadequate on several grounds®*! and more sophisticated research techniques
have demonstrated positive results with respect to at least some offenders. This has
prompted the Tasmania Law Reform Institute to observe:

the pessimism of the last decades of the twentieth century has been replaced by
a cautious optimism that some programmes are effective in reducing the
criminal behaviour of at least some offenders.**

Fox and Freiberg have suggested that such qualified support for rehabilitation as a
purpose explains “the cautious manner in which rehabilitation is referred to in the
Sentencing Act 1991 (Vic)”,**® that is, “to establish conditions within which it is

considered by the court that the rehabilitation of the offender may be facilitated”.***

The majority of the submissions that we received, however, supported the
promotion of rehabilitation as a valid purpose of sentencing.*

130. Tasmania Law Reform Institute, Sentencing, Final Report 11 (2008) [2.1.40].

131. See, eg, Victoria, Attorney-General’'s Department, Sentencing: Report of the Victorian Sentencing
Committee (1988) vol 1, 82-84; Australian Law Reform Commission, Sentencing, Report 44 (1988)
[50]; R G Fox and A Freiberg, Sentencing: State and Federal Law in Victoria (2nd ed, Oxford UP,
1999) [3.412].

132. Tasmania Law Reform Institute, Sentencing, Final Report 11 (2008) [2.1.40].

133. R G Fox and A Freiberg, Sentencing: State and Federal Law in Victoria (2nd ed, Oxford UP, 1999)
[3.412].

134. Sentencing Act 1991 (Vic) s 5(1)(c).

135. Public Defenders, Submission SE2, 3, NSW, Office of the Director of Public Prosecutions, Submission
SE3, 4; Children’s Court of NSW, Submission SE4, 4; Police Association of NSW, Submission SE6, 9-
10; Law Society of NSW, Submission SE7, 5; NSW Bar Association, Submission SE9, 8; G Henson,
Submission SE10, 1; Legal Aid NSW, Submission SE11, 7; NSW Young Lawyers Criminal Law
Committee, Submission SE12, 9; NSW Police Force, Submission SE14, 4; Corrective Services NSW,
Submission SE51, 4.
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Corrective Services suggested altering the current expression of this purpose as
follows: “to promote the rehabilitation of the offender ... and his or her safe
reintegration into the community, where applicable”.’*® This follows the New
Zealand model where one of the purposes for which a court may sentence an

offender is “to assist in the offender’s rehabilitation and reintegration”.**’

Notwithstanding the concerns that have been expressed about the effectiveness of
the programs that are available to achieve rehabilitation, we consider that it should
be retained as a purpose of sentencing. It has traditionally been accepted as a
purpose of sentencing under the common law. Moreover, many of the proposals for
sentences other than full-time imprisonment that are contained in other parts of this
report are aimed at facilitating the rehabilitation of offenders. Clearly the moment of
sentencing can be a touchstone for offenders to review whether or not they wish to
pursue a life of crime, but more importantly to decide whether or not to engage in
the programs or treatment that might address their criminogenic needs. Unless
rehabilitation is maintained as a purpose, the well established structure for release
on parole, deferred sentencing, diversion and so on risks being undermined.

Reintegration into the community is a pivotal objective of rehabilitation and, as a
consequence we do not consider it necessary for it to be given statutory expression.

Reduction of crime

The decoupling of “prevention of crime” from the purpose of deterrence noted above
poses the question of whether the prevention or reduction of crime should be
retained as a stand-alone purpose.

The prevention or reduction of crime is obviously closely related to deterrence and
also to the purpose of the protection of the community from crime.’*® All of the
purposes of sentencing could be said to have this objective, although the “forward-
looking” purposes of deterrence, incapacitation and rehabilitation are more strongly
associated with crime prevention and reduction than are the “backward-looking”
objectives of retribution, denunciation and recognising harm to the victim.

One of the purposes of sentencing included in the Criminal Justice Act 2003 (UK) is
stated to be “the reduction of crime (including its reduction by deterrence)”.**® This
gave effect to a recommendation of the white paper, which noted that “[s]entencing

must be an effective tool which leads to fewer crimes”.**°

136. Corrective Services NSW, Submission SE51, 4.
137. Sentencing Act 2002 (NZ) s 7(1)(h).

138. R v Cuthbert (1967) 86 WN (Pt 1) (NSW) 272, 274; Channon v R (1978) 20 ALR 1, 5. Some
jurisdictions have identified protection of the community or maintenance of public safety as a primary
policy or objective of sentencing or the criminal law: See, eg, Criminal Law (Sentencing) Act 1988 (SA)
s 10(2)(a); Sentencing Act 1997 (Tas) s 3(b); Kentucky Revised Statutes ch 532 s 007(1); Criminal
Code, RSC 1985, ¢ C-46 (Can) s 718.

139. Criminal Justice Act 2003 (UK) s 142(1)(b).
140. England and Wales, Home Office, Justice for All, Cm 5563 (2002) 87.
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2.118 In NSW 2021: A Plan to Make NSW Number One, the government committed to
preventing crime and reducing the level of crime (goal 16), and preventing
reoffending and reducing the level of reoffending (goal 17) in NSW.**! Including the
reduction of crime as an explicit purpose of sentencing would reflect the state’'s
broader commitment to these goals. Our view is that crime reduction should be a
stated purpose which is included in its own right.

2.119 The CCA has noted that adding “from the offender” to the purpose of protecting the
community from the offender has the potential to narrow the more general common
law purpose of protecting the community.*** The proposed purpose of reducing
crime may incorporate the more general aspects of the common law purpose of
protection of the community.

Recommendation 2.1: Statement of the purposes of sentencing

A revised Crimes (Sentencing) Act should include a statement of the
purposes of sentencing as follows:

(1) To the extent relevant to the case before the court, the purposes for
which a court may impose a sentence are to:

(a) ensure that the offender is punished for the offence and is held
accountable for his or her actions,

(b) denounce the conduct of the offender,

(c) recognise the harm done to the victim of the crime and the
community,

(d) protect the community from the offender,

(e) deter the offender and others from committing offences,
(f) promote the rehabilitation of the offender, and

(g) reduce crime.

(2) Nothing about the order in which the purposes appear implies that
any purpose must be given greater weight than any other purpose.

Purposes not adopted

Effective operation of the criminal justice system

2120 We gave consideration to the question whether the “effective operation of the
criminal justice system” should be identified as an additional purpose of sentencing.
A purpose of this kind could be seen to support the mitigation of a sentence,
because of a plea of guilty or assistance provided by the offender, or more generally
by encouraging public confidence in the system through the punishment of
offenders.

141. NSW, Department of Premier and Cabinet, NSW 2021: A Plan to Make NSW Number One (2011) 34-
35.

142. Attorney General's Application under s 37 of the Crimes (Sentencing Procedure) Act 1999 (No 2 of
2002) [2002] NSWCCA 515; 137 A Crim R 196 [58].
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2.121

2.122

2.123

2.124

2.125

2.126

2.127

The majority of submissions received were, however, opposed to adding the
effective operation of the criminal justice system as a purpose of sentencing.'*?

In our view, it is a purpose that is so indefinite that it does not add to the more
specific purposes that are proposed. At worst it is capable of occasioning
unnecessary complexity and confusion. Accordingly we do not support its addition
to the list.

Reparation and restoration

We considered whether reparation and restoration should be identified as additional
purposes of sentencing.

Reparation and restoration can be said to encompass both restitution and
compensation to victims and the community generally, through community service,
the return of an item of property to its lawful owner and the making good by an
offender of the harm caused,*** for example through an order to remove graffiti.
Each is also reflected in aspects of “restorative” justice.

There has been some support from law reform agencies for the addition of a
purpose expressed in terms of supporting restoration or reparation, and precedent
exists for its adoption in some jurisdictions.

The ALRC, in recommending that one of the purposes of sentencing should be “to
promote the restoration of relations between the community, the offender and the
victim”, noted that:

Restoration may not always be an appropriate purpose of sentencing. However,
where appropriate, restorative initiatives have demonstrated their potential to
complement and enhance the operation of the criminal justice system. They
provide an effective way to recognise victims’ interests in the sentencing
process and to encourage offenders to accept responsibility for their actions.**

The Tasmania Law Reform Institute has similarly recommended that one of the
purposes of sentencing should be “restoration or repairing the harm caused by the
offence and restoring relations between the offender, the victim and the

community”.**°

143. Public Defenders, Submission SE2, 5; NSW, Office of the Director of Public Prosecutions, Submission
SE3, 6; Children’s Court of NSW, Submission SE4, 5; Law Society of NSW, Submission SE7, 7; NSW
Bar Association, Submission SE9, 10; G Henson, Submission SE10, 3; Legal Aid NSW, Submission
SE11, 9; NSW Young Lawyers Criminal Law Committee, Submission SE12, 11.

144. See NSW Law Reform Commission, Sentencing, Discussion Paper 33 (1996) [10.24]-[10.30].

145. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [4.28], rec 4-1(f).

146. Tasmania Law Reform Institute, Sentencing, Final Report 11 (2008) [7.1.36].
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This purpose was seen as complementing the Institute’s recommendation that a
compensation order be a sentencing option in its own right**” and that community
conferencing for young adults be piloted.'*®

The purposes specified in the Sentencing Act 2002 (NZ) for which a court may
sentence an offender include providing reparation for harm done by the offending.**°

In Canada, in addition to the promotion of an “acknowledgment of the harm done to

victims and to the community”,**® the purposes of sentencing include providing

“reparations for harm done to victims or to the community”.**

In our 1996 review of sentencing, we did not regard reparation as one of the
purposes of sentencing since it links punishment to “the victim’s need for restitution
or compensation, rather than to the gravity of the offender’s conduct”.’** Reparation
was, therefore, seen as ancillary to the sentencing process.

There was little support in the submissions for including reparation and restoration
as express purposes of sentencing.**®

One submission pointed to the lack of consensus about the meaning of the terms
and suggested that it would not be useful to expect a court to allocate a relative
weight to such purposes as part of a consideration of the circumstances before it.*>*

On the other hand, the NSW Bar Association supported the inclusion of reparation
and restoration as a purpose of sentencing. The Association acknowledged that
there was no universally accepted definition of restorative justice, but supported
restorative initiatives as a means by which “those involved in, and affected by,
criminal activity [can be] given a real opportunity to participate in the process by
which the response to the crime is decided”.**®

We note that some of the mechanisms currently aimed at achieving restorative
justice sit outside the sentencing options available to the courts, limiting the extent
to which effect could be given to purposes of reparation and restoration. Victim
impact statements are part of the sentencing hearing, and may inform a court of a
number of relevant matters, but otherwise they have a limited role.

In our view objectives of reparation and restoration are sufficiently accommodated
within the proposed purposes concerned with accountability and recognition of the

147. Tasmania Law Reform Institute, Sentencing, Final Report 11 (2008) [4.4.17].
148. Tasmania Law Reform Institute, Sentencing, Final Report 11 (2008) [4.3.5].
149. Sentencing Act 2002 (NZ) s 7(1)(d).

150. Criminal Code, RSC 1985, c C-46 (Can) s 718(f).

151. Criminal Code, RSC 1985, ¢ C-46 (Can) s 718(e).

152. NSW Law Reform Commission, Sentencing, Discussion Paper 33 (1996) [3.21].

153. Public Defenders, Submission SE2, 5; NSW, Office of the Director of Public Prosecutions, Submission
SE3, 5; Law Society of NSW, Submission SE7, 7; G Henson, Submission SE10, 2; Legal Aid NSW,
Submission SE11, 8-9; NSW Young Lawyers Criminal Law Committee, Submission SE12, 11.

154. NSW Young Lawyers Criminal Law Committee, Submission SE12, 11.
155. NSW Bar Association, Submission SE9, 9.
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harm caused, and that as ancillary orders or aspects of criminal procedure there is
no need for their inclusion in the proposed list.
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3. General principles of sentencing
In brief
Some key sentencing principles have been developed through the
common law to guide courts when sentencing an offender. Currently, not
all of these principles are stated in statutory form. We recommend that a
revised Crimes (Sentencing) Act list five well-established sentencing
principles.

Overview of the current 1aw iN NSW ... 42
PrOPOMIONAIILY ....eeeiitie ettt et e e s et e e e e e e 42
IMPriSONMENT &S @ JAST FESOI ......eiiiiiiii et e e e e s e e e e e e eannes 44
L L] SR 45
Sentencing offenders only for the offence of which they are convicted (the De Simoni
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Legislative statements of the prinCiples ... 49
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Key principles to be included in a revised Crimes (Sentencing) ACt .......cccccvveeeiiiiiinenen. 54
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[ U1 Y PRSP PPRRRP 56
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3.1 A number of key sentencing principles developed by the common law guide the
courts in the imposition of sentences. These principles play a part in securing
consistency both in approach and in the sentence that is imposed. A court’s
departure from these principles may give rise to appealable error.

3.2 In this chapter we consider whether these principles, which are stated in general

terms, should be retained, extended, or modified. We also consider whether they
should be the subject of a statutory statement, either as general principles, or in a
more detailed form to reflect the way in which they developed at common law
through the considerable body of case law that attaches to each of them.
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3.3

3.4

3.5

3.6

Overview of the current law in NSW

Proportionality

It is a fundamental principle at common law that the court must impose a sentence
that is proportional to the offence committed by the offender.* This means that the
sentence should never exceed that which can be justified as appropriate or
proportionate to the gravity of the crime considered in the light of its objective
circumstances.? Paragraph 3A(a) of the Crimes (Sentencing Procedure) Act 1999
(NSW) (CSPA) reflects this as a purpose (although not a principle) of sentencing.?

The High Court referred to the concept of proportionality in Veen v The Queen,* a
case in which the offender, having been found guilty of manslaughter by reason of
diminished responsibility, was nonetheless sentenced to life imprisonment without
parole. The Court of Criminal Appeal (CCA) upheld the sentence and accepted the
soundness in principle of the trial judge’s approach in finding that, as it was
probable that when released Veen would again commit a crime of serious violence,
the only applicable theory in determining the appropriate sentence was the
entittement of the community to be protected from violence.® The High Court
overturned the life sentence and imposed a fixed term of 12 years’ imprisonment. It
accepted as a general principle that “the punishment to be inflicted must be
proportionate to the crime”;® and that courts could not impose a sentence that was
longer than appropriate simply for the purposes of preventive detention.

In Veen [No 2],” the High Court revisited the application of this principle. Nine
months after his release, Veen killed another victim in very similar circumstances to
his first homicide. He pleaded guilty to manslaughter, on the ground of diminished
responsibility. He was sentenced to life imprisonment without parole, a sentence
that was left undisturbed on appeal to the CCA and the High Court. The majority in
the High Court noted that there was an obvious difference between this case and
Veen [No 1] in that it was then uncertain, but was now known, that Veen had a
propensity to kill when under the influence of alcohol and stress.?

The majority observed:

The principle of proportionality is now firmly established in this country. It was
the unanimous view of the court in Veen [No 1] that a sentence should not be
increased beyond what is proportionate to the crime in order merely to extend
the period of protection of society from the risk of recidivism on the part of the
offender;’

1. Veen v The Queen [No 1] (1979) 143 CLR 458; Veen v The Queen [No 2] (1988) 164 CLR 465.
Hoare v The Queen (1989) 167 CLR 348, 354.

R v Scott [2005] NSWCCA 152 [15]. See also R v Geddes (1936) 36 SR (NSW) 554, 556 and
R v Dodd (1991) 57 A Crim R 349, 354.

Veen v The Queen [No 1] (1979) 143 CLR 458.

R v Veen (Unreported, NSW CCA, 6 August 1976).

Veen v The Queen [No 1] (1979) 143 CLR 458, 468 (Mason J), 490 (Jacobs J), 495 (Murphy J).
Veen v The Queen [No 2] (1988) 164 CLR 465.

Veen v The Queen [No 2] (1988) 164 CLR 465, 470 (Mason CJ, Brennan, Dawson and Toohey JJ).
Veen v The Queen [No 2] (1988) 164 CLR 465, 472.
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although adding:

It is one thing to say that the principle of proportionality precludes the imposition
of a sentence extended beyond what is appropriate to the crime merely to
protect society; it is another thing to say that the protection of society is not a
material factor in fixing an appropriate sentence. The distinction in principle is
clear between an extension merely by way of preventive detention, which is
impermissible, and an exercise of the sentencing discretion having regard to the
protection of society among other factors, which is permissible.™

It must be acknowledged, however, that the practical observance of a distinction
between extending a sentence merely to protect society and properly looking to
society's protection in determining the sentence calls for a judgment of
experience and discernment.™

The majority explained:

the antecedent criminal history of an offender is a factor which may be taken
into account in determining the sentence to be imposed, but it cannot be given
such weight as to lead to the imposition of a penalty which is disproportionate to
the gravity of the instant offence. To do so would be to impose a fresh penalty
for past offences: Director of Public Prosecutions v Ottewell [1970] AC 642 at
650. The antecedent criminal history is relevant, however, to show whether the
instant offence is an uncharacteristic aberration or whether the offender has
manifested in his commission of the instant offence a continuing attitude of
disobedience of the law. In the latter case, retribution, deterrence and protection
of society may all indicate that a more severe penalty is warranted. It is
legitimate to take account of the antecedent criminal history when it illuminates
the moral culpability of the offender in the instant case, or shows his dangerous
propensity or shows a need to impose condign punishment to deter the offender
and other offenders from committing further offences of a like kind.*

The maximum penalty fixed for an offence reflects the seriousness of the criminal
conduct that gives rise to the offence as it is perceived by the public, and expressed
through parliament.®* The imposition of the maximum penalty for an offence is
reserved for the “worst category” of cases for which the penalty is prescribed
(usually described simply as the “worst type of case”),** and in that respect it
provides guidance (or acts as a guide post) for a court in applying the principle of
proportionality to the facts of the case before it.

Some jurisdictions, however, make special provision for dangerous or high risk
offenders, permitting the courts to frame a sentence in a way that is aimed at
securing the protection of the community. This is achieved through indeterminate or
indefinite sentencing,™ or through legislation that permits an order for continuing

10. Veenv The Queen [No 2] (1988) 164 CLR 465, 473.
11. Veenv The Queen [No 2] (1988) 164 CLR 465, 474.
12. Veenv The Queen [No 2] (1988) 164 CLR 465, 477.

13. R Vv H(1980) 3 A Crim R 53, 65 (Moffitt P); R v Moon [2000] NSWCCA 534; 117 A Crim R 497 [67]
(Howie J).

14. Ibbs v The Queen (1987) 163 CLR 447, 451-452.

15. For example, various indefinite detention schemes are set out in the following legislation: Sentencing
Act 1991 (Vic) s 18A-18P; Penalties and Sentences Act 1992 (Qld) s 162-179; Sentencing Act (NT)

s 65-78; Criminal Law (Sentencing) Act 1988 (SA) s 21-29; Sentencing Act 1997 (Tas) s 19-23;
Sentencing Act 1995 (WA) s 98-101; Criminal Justice Act 2003 (UK) s 224-236; Criminal Procedure
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3.10

3.11

3.12

3.13

detention or extended supervision to be made toward the end of the proportionate
sentence that was imposed.*®

Legislation was enacted in NSW in 2006 that permits the Supreme Court to make a
continuing detention order or an extended supervision order in relation to a serious
sexual offender where, prior to the person’s release, it is “satisfied to a high degree
of probability that the offender poses an unacceptable risk of committing a serious

sex offence if he or she is not kept under supervision”.*’

The NSW government has extended these provisions to high-risk violent offenders*®
in response to a report from the NSW Sentencing Council.*

Imprisonment as a last resort

Imprisonment is recognised at common law as a sentencing option of “last resort”.?

It has statutory expression in s 5 of the CSPA, which provides that a court “must not
sentence an offender to imprisonment unless it is satisfied, having considered all
possible alternatives, that no penalty other than imprisonment is appropriate”.* It is
also consistent with s 17A of the Crimes Act 1914 (Cth), which states that a court
shall not impose imprisonment on an offender unless, after having considered all
other available sentences, the court “is satisfied that no other sentence is
appropriate in all the circumstances of the case”.?? The principle is generally
supported in other Australian jurisdictions.?

In NSW in R v Zamagias the CCA held that the court must engage in what has been
described as a three step process:

= first, to determine that no other penalty except imprisonment is appropriate in
the circumstances;

= secondly, to determine the length of the sentence without considering what form
the custodial term may take; and

= thirdly, and only then, to decide whether or not the sentence should be full-time
detention or one of the alternatives to full-time detention, being a suspended
sentence, an intensive correction order or home detention.?*

(Scotland) Act 1995 (UK) s 210A-210G; Sentencing Act 2002 (NZ) s 87-90; Criminal Code, RSC 1985,
¢ C-46 (Can) s 752-753.

16. Dangerous Prisoners (Sexual Offenders) Act 2003 (QId); Dangerous Sexual Offenders Act 2006 (WA);
Serious Sex Offenders (Detention and Supervision) Act 2009 (Vic).

17. Crimes (Serious Sex Offenders) Act 2006 (NSW) s 9(2), 17(2).
18. Crimes (Serious Sex Offenders) Amendment Act 2013 (NSW).

19. NSW Sentencing Council, High-Risk Violent Offenders: Sentencing and Post-Custody Management
Options, Report (2012).

20. Way v R [2004] NSWCCA 131; 60 NSWLR 168 [115].
21. Crimes (Sentencing Procedure) Act 1999 (NSW) s 5(1).
22. Crimes Act 1914 (Cth) s 17A(1).

23. Crimes (Sentencing) Act 2005 (ACT) s 10(2); Penalties and Sentences Act 1992 (Qld) s 9(2)(a)(i);
Criminal Law (Sentencing) Act 1988 (SA) s 11(1)(a)(iv); Sentencing Act 1991 (Vic) s 5(4); Sentencing
Act 1995 (WA) s 6(4)(a).

24. R v Zamagias [2002] NSWCCA 17 [25]-[29].
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The three step process has been criticised.”® Nonetheless, it underlines the
fundamental point that the court must approach imprisonment on the basis that it is
the last resort.

Parity

The parity principle requires that there be parity (or relativity or due proportionality)
between the sentences imposed on co-offenders, such that like conduct is treated
as like, and due allowance is made for differences between the offenders.? It is an
aspect of equal justice?” and reflects the wider objective of avoiding inconsistency in
punishment.?®

Justice Hoeben succinctly stated the application of the parity principle in Lee v R:*°

The parity principle is an expression of the concept of equal justice. It requires
that like offenders should be treated in a like manner. However, the parity
principle also allows for different sentences to be imposed upon like offenders to
reflect different degrees of culpability and/or different circumstances 2% For the
Court [of Criminal Appeal] to intervene on the grounds of disparity, the
difference in sentences between co-offenders must be “marked” or “clearly
unjustifiable” or “manifest” ... “such as to engender a justifiable sense of
grievance”. A sense of grievance is “justifiable” when a reasonable mind looking
over all of what happened would see that a grievance was justified.*

More than a simple difference in sentencing outcomes is required to attract an
application of the principle. Justice Howie has observed that:

It should be borne in mind that the High Court's decisions on this area of
appellate intervention speak of “gross”, “marked”, “glaring” or “manifest”
disparity.32

The test for determining whether there is a legitimate sense of grievance is
objective. It does not depend on the subjective feelings of the person complaining of
the disparity.® It allows courts legitimately to impose different sentences to reflect
different degrees of culpability and differences in the circumstances of the offenders
whose sentences are compared.

The parity principle applies at first instance where two or more co-offenders
(perhaps better referred to as those “involved in related offending”) are being
sentenced at the one time in the same hearing, or where one has already been

25. Amado v R [2011] NSWCCA 197 [5] (Basten JA).

26. Lowe v The Queen (1984) 154 CLR 606; Green v The Queen [2011] HCA 49; 244 CLR 462 [28].
27. Postiglione v The Queen (1997) 189 CLR 295, 301 (Dawson and Gaudron JJ).

28. Lowe v The Queen (1984) 154 CLR 606, 610-611.

29. Leev R [2012] NSWCCA 123 [37].

30. Citing Postiglione v The Queen (1997) 189 CLR 295, 301; Green v The Queen [2011] HCA 49;
244 CLR 462 [28]-[30]; Lowe v The Queen (1984) 154 CLR 606, 610.

31. Citing Green v The Queen [2011] HCA 49; 244 CLR 462 [30]-[32]; Rees v R [2012] NSWCCA 47 [50].

32. England v R [2009] NSWCCA 274 [62]-[66], citing Lowe v The Queen (1984) 154 CLR 606 and
Postiglione v The Queen (1997) 189 CLR 295.

33. Rae v R [2011] NSWCCA 211 [58]-[63]; Green v The Queen [2011] HCA 49; 244 CLR 462.
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3.22

3.23

sentenced in a previous hearing.?* The court should seek to avoid imposing a
sentence on an offender that would result in a marked disparity with that imposed
on a co-offender, that is, after giving due consideration to the differences between
them such as age, background, criminal history, general character and the part that
each has played in the relevant criminal conduct.®

The parity principle applies only to co-offenders and cannot apply where one
offender is compared with a group of other offenders with similar characteristics
who may have committed similar but unrelated crimes at other times.*® The
sentences in those cases may be useful so far as they form part of the range of
sentences for the relevant offences, but they cannot be called directly in aid by
reference to the parity principle.

The appeal courts will also need to consider the parity principle, for example, in the
following circumstances:

= an appeal by an offender against the severity of a sentence, so as to reduce the
sentence to one that is not markedly disparate with that of a co-offender, even
though it would otherwise have withstood challenge;*’

= a Crown appeal against leniency where, although the court is satisfied that a
longer sentence was warranted, nevertheless it is necessary to dismiss the
appeal so as to avoid creating a marked (that is, unjustifiable) disparity with an
unchallenged sentence imposed on a co-offender.®®

There is an important difference in approach between appeals by an offender and
the Crown. The purpose of a Crown appeal is not simply to increase an erroneous
sentence; it has a wider purpose, being to achieve consistency in sentencing and
the establishment of sentencing principles.®® As a result, in a Crown appeal, the
prosecution is unable to rely on the parity principle to increase a sentence imposed
on an offender because a heavier sentence was imposed on a co-offender.*

The likelihood of appeals based on parity arguments is obviously increased if
different judicial officers sentence different co-offenders or parties to a common
enterprise.*" For this reason the practice of the same judicial officer sentencing

34. See S Thomson, “Unifying Sentencing Law: A Principled Approach to Sentencing Justice” (2011) 85
Australian Law Journal 798, 798-799.

35. Green v The Queen [2011] HCA 49; 244 CLR 462 [31].

36. RV Ellis (1993) 68 A Crim R 449, 461 (Hunt CJ at CL); R v Morgan (1993) 70 A Crim R 368, 371;
Kardoulias v R [2005] NSWCCA 456; 159 A Crim R 252 [106].

37. See, eg, Lowe v The Queen (1984) 154 CLR 606, 613-614 (Mason J); Postiglione v The Queen
(1997) 189 CLR 295, 301 (Dawson and Gaudron JJ). In Green v The Queen [2011] HCA 49;
244 CLR 462 [32] it was held that unjustified disparity can be an appealable error in itself.

38. Greenv The Queen [2011] HCA 49; 244 CLR 462 [37] (French CJ, Crennan and Kiefel JJ).

39. R v Borkowski [2009] NSWCCA 102; 195 A Crim R 1 cited with approval in Green v The Queen
[2011] HCA 49; 244 CLR 462 [37].

40. R v Nguyen [2010] NSWCCA 331 [62].
41. OMyv R [2009] NSWCCA 267 [9] (Basten JA).
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each of the co-offenders or parties to a common enterprise has been strongly
encouraged.*

Justice Campbell noted in Jimmy v R that intermediate appeal courts had not limited
the parity principle strictly to co-offenders who are convicted of the same offence;
but recognised that it can play a role, albeit within limits, in the comparison of
sentences for different crimes committed by people who were involved in a
“common criminal enterprise”.*> However, practical difficulties can arise in this
respect which become greater as the difference between the crimes charged
becomes greater.**

The majority of the High Court in Greenv The Queen agreed that offenders
engaged in the same criminal enterprise need not be charged with identical
offences in order for parity to be relevant, because it is an aspect of equal justice.*
It similarly noted the practical difficulties that can arise where there is a difference
between the crimes charged (such as the difference in the maximum available
penalties), or where the exercise of prosecutorial discretion affected the choice of
the charges laid.

The majority went on to hold that, when the prosecution appealed against what it
asserted to be an erroneously lenient sentence and the appeal was allowed, the
parity principle did not prohibit the creation of any disparity. However, it observed
that the appeal court’s residual discretion could be enlivened in this case and that
the creation of “unjustifiable disparity” would be a “powerful consideration against
allowing a Crown appeal”.*® The majority also stated that:

There is a question whether a sentence which would otherwise be appropriate
can be reduced on the ground of disparity to a level which, had there been no
disparity, would be regarded as erroneously lenient. In Lowe®’ that question was
answered explicitly in the affirmative by Mason J and less explicitly but to like
effect by Dawson J, with whom Wilson J agreed. It has also been answered in
the affirmative in a number of cases in the Court of Criminal Appeal of New
South Wales.”* On the other hand, as SimpsonJ correctly pointed out in
R v Steele,* the existence of a discretion, where unjustified disparity is shown,
to reduce a co-offender’s sentence to one which is inadequate does not amount
to an obligation to do so. Certainly, the discretion of the Court of Criminal
Appeal to reduce a sentence to a less than adequate level would not require it
to consider reducing the sentence to a level which would be, as Street CJ put it
in Draper, “an affront to the proper administration of justice”.>® Moreover, if the
relevant sentencing legislation, on its proper construction, does not permit an

42. R v Speechley [2012] NSWCCA 130 [46] (Johnson J); Postiglione v The Queen (1997) 189 CLR 295,
320 (Gummow J), citing Lowe v The Queen (1984) 154 CLR 606, 617 (Brennan J); Dwayhi v R
[2011] NSWCCA 67; 205 A Crim R 274 [33]-[46].

43.  Jimmy v R [2010] NSWCCA 60; 77 NSWLR 540 [136], [199].

44. Jimmy v R [2010] NSWCCA 60; 77 NSWLR 540 [203].

45. Green v The Queen [2011] HCA 49; 244 CLR 462 [30] (French CJ, Crennan and Kiefel JJ).
46. Greenv The Queen [2011] HCA 49; 244 CLR 462 [37] (French CJ, Crennan and Kiefel JJ).
47. Lowe v The Queen (1984) 154 CLR 606.

48. Citing R v Tisalandis [1982] 2 NSWLR 430, 435; R v Anastasio (Unreported, NSW CCA,
21 November 1986) 3; R v Smith (Unreported, NSW CCA, 5 December 1986); R v Draper
(Unreported, NSW CCA, 12 December 1986) 5; R v Diamond (Unreported, NSW CCA,

18 February 1993) 5, 11; R v Maslen (1995) 79 A Crim R 199, 207-8, 212.

49. R Steele (Unreported, NSW CCA, 17 April 1997) 8-11.
50. R v Draper (Unreported, NSW CCA, 12 December 1986) 5.
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inadequate sentence to be imposed, there can be no discretion on appeal to
impose one. Whether or not the discretion to reduce a sentence to an
inadequate level is available, marked and unjustified disparity may be mitigated
by reduction of the sentence appealed against to a level which, although lower,
is still within the range of appropriate sentences.”

Sentencing offenders only for the offence of which they are convicted (the
De Simoni principle)

This principle provides that a court “in imposing sentence, is entitled to consider all
of the conduct of the accused, including that which would aggravate the offence, but
cannot take into account circumstances of aggravation which would have warranted
a conviction for a more serious offence”.> The principle is currently recognised in
s 21A(4) of the CSPA which prohibits a court from taking into account
circumstances of aggravation or mitigation if it would be contrary to any Act or rule
of law to do s0.>

Where the Crimes Act 1900 (NSW) makes provision for a higher maximum penalty
for a particular offence if there are circumstances of aggravation present (as is the
case, for example, in relation to a number of sexual assault offences), then the
potential for infringement of the De Simoni principle can be avoided by charging
those circumstances in the indictment. Similarly an infringement will be avoided if a
more serious form of offence is available and is charged, that is assuming it is
justified in all of the circumstances of the case.

Totality

The totality principle applies where a court sentences an offender for multiple
offences, or sentences an offender for a fresh offence or offences when he or she is
already serving a separate sentence.” It requires the overall sentence that is
imposed (after taking into account the extent to which the individual sentences
should be served concurrently, consecutively, or partly currently and consecutively,
or where an aggregate sentence is imposed) to be “just and appropriate” to the
totality of the offending behaviour.* It also requires the court to have regard to the
effect of the total length of the sentence for all of the offences, and in doing so,
avoid a “crushing” sentence that would not accord with an offender’s “record and
prospects of rehabilitation”.*® In that respect it is related to the principle of
proportionality.>’

51. Greenv The Queen [2011] HCA 49; 244 CLR 462 [33] (French CJ, Crennan and Kiefel JJ) (some
footnotes omitted).

52. R v De Simoni (1981) 147 CLR 383, 389 (Gibbs CJ).
53. R v Wickham [2004] NSWCCA 193 [26].
54. Mill v The Queen (1988) 166 CLR 59, 62-63.

55. Mill v The Queen (1988) 166 CLR 59, 63 citing D Thomas, Principles of Sentencing (2nd ed,
Heinemann, 1979) 56-57.

56. Postiglione v The Queen (1997) 189 CLR 295,304 (Dawson and Gaudron JJ), citing Mill v The Queen
(1988) 166 CLR 59, 63, citing D Thomas, Principles of Sentencing (2nd ed, Heinemann, 1979) 57-58;
Cahyadi v R [2007] NSWCCA 1; 168 A Crim R 41 [27]; Smale v R [2007] NSWCCA 328 [130]-[133].

57. R v MMK [2006] NSWCCA 272; 164 A Crim R 481 [11].
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The principle extends to sentences that are part of a course of criminal conduct, or
are closely related to the offences before the court,® and is not restricted to
offences that are part of exactly the same activity.> It is subject to the caution that,
where multiple offences have overlapping elements, or are closely associated, the
court should not punish the offender twice in relation to the elements that are
common;® although this does not exclude some degree of accumulation to take into
account any additional factual elements that may be involved in one or other of the
offences.®

Legislative statements of the principles

Legislative statements of the principles of sentencing have been proposed and
implemented in several Australian jurisdictions as well as in some overseas
jurisdictions.®” In some instances, they comprise a mixture of principles and of
relevant factors that are to be taken into account. In developing our
recommendations in this Report we prefer to preserve the distinction between
principles and relevant factors.

Australian Law Reform Commission’s proposal

In its 2006 report on the sentencing of federal offenders, the Australian Law Reform
Commission (ALRC) recommended that a federal sentencing statute should specify
the fundamental principles of sentencing, as follows:

(@) a sentence should be proportionate to the objective seriousness of the
offence, which includes the culpability of the offender (proportionality);

(b) a sentence should be no more severe than is necessary to achieve the
purpose or purposes of the sentence (parsimony);

(c) where an offender is being sentenced for more than one offence, or is
already serving a sentence and is being sentenced for a further offence,
the aggregate of the sentences should be just and appropriate in all the
circumstances (totality);

(d) where possible, a sentence should be similar to sentences imposed on
like offenders for like offences (consistency and parity); and

(e) a sentence should take into consideration all circumstances of the
individualized case, in so far as they are relevant and known to the court
(individualized justice).®

The ALRC considered that incorporating these sentencing principles in a federal
sentencing statute would emphasise their importance to courts and practitioners. It

58. Rv Larsen (1989) 44 A Crim R 121.

59. Rv Close (1992) 31 NSWLR 743.

60. Pearce v The Queen [1998] HCA 57; 194 CLR 610 [40] (McHugh, Hayne and Callinan JJ).
61. Ngv R [2011] NSWCCA 227; 214 A Crim R 191 [101].

62. See, eg, Sentencing Act 1995 (WA) s 6; Penalties and Sentences Act 1992 (QId) s 9; Criminal Law
(Sentencing) Act 1988 (SA) s 10; Sentencing Act 1991 (Vic) s 5.

63. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) rec 5-1.
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did not consider that specifying the five principles would lead to unnecessary
confusion, as they are firmly established at common law which would continue to
provide guidance.®

The ALRC commented that proportionality is the primary mechanism for ensuring
that sentences imposed on offenders are fair. It observed that the principle operates
to prevent courts imposing sentences that are manifestly excessive or manifestly
lenient in the light of the objective circumstances of the offence, and noted that a
court can pursue any of the established purposes of sentencing within the
parameters of the proportionate sentence.®

The ALRC noted that the principle of consistency requires courts to adopt a similar
approach to the task of sentencing generally, and to impose sentences that fall
within an appropriate range in light of the objective seriousness of the offence and
the subjective circumstances of the offender.®® It suggested that the principle of
parity between co-offenders is essentially a subset of the principle of consistency.®’

The ALRC defined individualised justice as the principle that requires the court to
impose a sentence that is just and appropriate in all the circumstances of the case
before it. It commented that individualised justice can only be achieved if courts
possess a broad sentencing discretion that enables them to consider and balance
multiple facts and circumstances when sentencing.®® The ALRC supported the
proposition that a broad sentencing discretion is needed in order to achieve
individualised justice on the basis that sentencing is ultimately “a synthesis of
competing features which attempts to translate the complexity of the human
condition and human behaviour to the mathematics of units of punishment usually

expressed in time or money”.%

Canada

The Canadian Criminal Code also specifies a set of principles of sentencing
combined with a statement of the factors that are to be taken into account. It
identifies proportionality as the first principle:

A sentence must be proportionate to the gravity of the offence and the degree of
responsibility of the offender.”

and continues:

64. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [5.24].

65. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [5.6]-[5.7].

66. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [5.19].

67. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [5.20].

68. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders,
Report 103 (2006) [5.21].

69. Weininger v The Queen [2003] HCA 14; 212 CLR 629 [24].
70. Criminal Code, RSC 1985, c C-46 (Can) s 718.1.
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A court that imposes a sentence shall also take into consideration the following
principles:

(&) a sentence should be increased or reduced to account for any relevant
aggravating or mitigating circumstances relating to the offence or the
offender, and, without limiting the generality of the foregoing,

(i)  evidence that the offence was motivated by bias, prejudice or hate
based on race, national or ethnic origin, language, colour, religion,
sex, age, mental or physical disability, sexual orientation, or any
other similar factor,

(i)  evidence that the offender, in committing the offence, abused the
offender’s spouse or common-law partner,

(ii.1) evidence that the offender, in committing the offence, abused a
person under the age of eighteen years,

(i) evidence that the offender, in committing the offence, abused a
position of trust or authority in relation to the victim,

(iii.1) evidence that the offence had a significant impact on the victim,
considering their age and other personal circumstances, including
their health and financial situation,

(iv) evidence that the offence was committed for the benefit of, at the
direction of or in association with a criminal organization, or

(v) evidence that the offence was a terrorism offence
shall be deemed to be aggravating circumstances;

(b) a sentence should be similar to sentences imposed on similar offenders
for similar offences committed in similar circumstances;

(c) where consecutive sentences are imposed, the combined sentence
should not be unduly long or harsh;

(d) an offender should not be deprived of liberty, if less restrictive sanctions
may be appropriate in the circumstances; and

(e) all available sanctions other than imprisonment that are reasonable in the
circumstances should be considered for all offenders, with particular
attention to the circumstances of aboriginal offenders.”

3.38  These principles followed recommendations for a statutory enactment of sentencing
principles made in the 1987 Canadian Sentencing Commission report on
sentencing reform:

(@) The paramount principle governing the determination of a sentence is that
the sentence be proportionate to the gravity of the offence and the degree
of responsibility of the offender for the offence.

(b) Second, the emphasis being on the accountability of the offender rather
than punishment, a sentence should be the least onerous sanction
appropriate in the circumstances and the maximum penalty prescribed for
an offence should be imposed only in the most serious cases.

71. Criminal Code, RSC 1985, c C-46 (Can) s 718.2.
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(c) Subject to paragraphs (a) and (b) the court in determining the sentence to
be imposed on an offender shall further consider the following:

i) any relevant aggravating and mitigating circumstances;

i) a sentence should be consistent with sentences imposed on other
offenders for similar offences committed in similar circumstances;

iii)  the nature and combined duration of the sentence and any other
sentence imposed on the offender should not be excessive;

iv) a term of imprisonment should not be imposed, or its duration
determined, solely for the purpose of rehabilitation;

V) a term of imprisonment should be imposed only:
aa) to protect the public from crimes of violence,

bb) where any other sanction would not sufficiently reflect the
gravity of the offence or the repetitive nature of the criminal
conduct of an offender, or adequately protect the public or the
integrity of the administration of justice,

cc) to penalize an offender for willful non-compliance with the
terms of any other sentence that has been imposed on the
offender where no other sanction appears adequate to compel
compliance.”

339 The Canadian Sentencing Commission commented on the incorporation of
sentencing principles into statute as follows:

A sentencing rationale supplies the foundation for solutions to unwarranted
variation. It is not itself the final answer to disparity because, even when it is
carefully worded, a declaration of the purpose and principles of sentencing
remains a general statement which must be supplemented by more specific
guidance to have an impact on practice. There is, however, another function
that is performed by a legislated sentencing rationale. It makes known to the
community what are the grounds for im7posing penal sanctions and the
principles governing the sentencing process.’®

New Zealand

3.40  Section 8 of the Sentencing Act 2002 (NZ) combines a statement of principles and
relevant factors in the following provision:

In sentencing or otherwise dealing with an offender the court—

(&) must take into account the gravity of the offending in the particular case,
including the degree of culpability of the offender; and

(b) must take into account the seriousness of the type of offence in
comparison with other types of offences, as indicated by the maximum
penalties prescribed for the offences; and

72. Canadian Sentencing Commission, Sentencing Reform: A Canadian Approach (1987) 154.
73. Canadian Sentencing Commission, Sentencing Reform: A Canadian Approach (1987) 133.
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(c) must impose the maximum penalty prescribed for the offence if the
offending is within the most serious of cases for which that penalty is
prescribed, unless circumstances relating to the offender make that
inappropriate; and

(d) must impose a penalty near to the maximum prescribed for the offence if
the offending is near to the most serious of cases for which that penalty is
prescribed, unless circumstances relating to the offender make that
inappropriate; and

(e) must take into account the general desirability of consistency with
appropriate sentencing levels and other means of dealing with offenders
in respect of similar offenders committing similar offences in similar
circumstances; and

(H  must take into account any information provided to the court concerning
the effect of the offending on the victim; and

() must impose the least restrictive outcome that is appropriate in the
circumstances, in accordance with the hierarchy of sentences and orders
set out in section 10A; and

(h) must take into account any particular circumstances of the offender that
mean that a sentence or other means of dealing with the offender that
would otherwise be appropriate would, in the particular instance, be
disproportionately severe; and

(i) must take into account the offender's personal, family, whanau,
community, and cultural background in imposing a sentence or other
means of dealing with the offender with a partly or wholly rehabilitative
purpose; and

()  must take into account any outcomes of restorative justice processes that
have occurred, or that the court is satisfied are likely to occur, in relation to
the particular case (including, without limitation, anything referred to in
section 10).”

Other Australian states

341  The Criminal Law (Sentencing) Act 1988 (SA)™ requires a court, when determining
the sentence for an offence, to have regard to “such of the ... factors and principles
as may be relevant”, in which are also included matters that might more accurately
be described as “purposes” of sentencing.’®

342  An even more extensive statement can be seen in the statement of “sentencing
guidelines” contained in the Penalties and Sentences Act 1992 (QIld) which
combines purposes, principles and factors that have both a general application and,
in some instances, a specific application to a defined category of offences.”’

74. Sentencing Act 2002 (NZ) s 8.
75. Criminal Law (Sentencing) Act 1988 (SA) s 10.

76. For example, the need to ensure that the defendant is adequately punished for the offence and the
need to protect the community: Criminal Law (Sentencing) Act 1988 (SA) s 10(1)(j) and (2)(a).

77. Penalties and Sentences Act 1992 (Qld) s 9.
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Key principles to be included in a revised Crimes (Sentencing)
Act

We consider it desirable to include, as general statements in a revised Crimes
(Sentencing) Act, a list of the key sentencing principles that a court must consider
when determining the appropriate sentence for an offender. Such an approach is
consistent with the current inclusion in the CSPA of the purposes of sentencing and
of the factors to be taken into account on sentencing.”® Although it is not intended
that this be an exhaustive list, we consider that the statutory statement of the key
principles will assist in achieving a greater level of consistency and transparency,
and in informing the community.

The statement of these key principles in general terms will leave their application to
the common law, according to the varying factual scenarios that arise in individual
cases. This is consistent with the ALRC’s approach discussed above and is also
consistent with the approach of the Sentencing Act 2002 (NZ).

Submissions generally supported the sentencing principles identified above and
opposed codifying them or attempting to give them greater definition, chiefly on the
grounds that this might:

= result in undue complexity;
* bring about unintended consequences; or
= needlessly constrain the development of the principles at common law.”

We agree that codification would be inappropriate if it was to incorporate every
aspect of the way in which the common law has given content to the principles.
Having regard to the volume of the case law that exists, we doubt that it would be
sensible to attempt a comprehensive statutory restatement of any of the principles.
Even if it were possible to do so, this would be likely to result in an unduly complex
and potentially inflexible Act. That is not the case with our favoured course of
including in the new Act a provision that lists the key principles that a court is
required to take into account as broad principles, together with separate statements
of the purposes of sentencing (Chapter 2) and the factors to be taken into account
(Chapter 4).

We consider that the principles emerge clearly from the case law and can be stated
at a level of generality that will not disturb the existing case law. This is how the
statutory formulation has been treated in New Zealand and how we would expect it
to be treated in NSW.

There is considerable value in making these principles transparent to the public in
statutory form. The principles express fundamental values that, in our view,

78. Crimes (Sentencing Procedure) Act 1999 (NSW) s 3A, s 21A.

79. Law Society of NSW, Submission SE7, 8-10; NSW Young Lawyers Criminal Law Committee,
Submission SE12, 13-15; G Henson, Submission SE10, 3-4; NSW, Office of the Director of Public
Prosecutions, Submission SE3, 6-8; Legal Aid NSW, Submission SE11, 12-16; NSW Bar Association,
Submission SE9, 10-15; The Public Defenders, Submission SE2, 5-7; NSW Police Force, Submission
SE14, 1-4; Children’s Court of NSW, Submission SE4, 6-8.
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command widespread support. In many ways, they reflect common sense and are
an expression of basic fairness. Including them in legislation would make their
pivotal role in the sentencing process much clearer to the public.

We recognise that there are a number of other principles under the CSPA that
require specific attention, for example, the way in which pleas of guilty and
assistance should be taken into account and the manner in which allowance is to be
made for additional offences listed on a Form 1. As we propose replicating these
provisions in a revised Crimes (Sentencing) Act elsewhere in this report,® there is
no reason to include them in a statutory list of key principles.

In the paragraphs that follow we briefly consider whether any of the key principles
require modification if included in legislation.

Recommendation 3.1: Key principles of sentencing
A revised Crimes (Sentencing) Act should provide:

(1) The court, when imposing a sentence, must apply (although not to
the exclusion of any other relevant principles) the common law
concepts reflected in the following key principles:

(a) proportionality;
(b) parity;
(c) totality; and

(d) the rule that an offender is only to be sentenced for an offence of
which he or she has been convicted (the rule in De Simoni).

(2) The court must not sentence an offender to imprisonment unless it is
satisfied, having considered all possible alternatives, that no penalty
other than imprisonment is appropriate (imprisonment as a last
resort).

Proportionality

Submissions generally supported the statement of the principle of proportionality
that is currently contained in s 3A(a) of the CSPA, as a “purpose” of sentencing.®

We consider that it is preferable to include it in a statement of the key sentencing
principles rather than as a purpose. As it implicitly assumes the sentence will be
adequate for the case at hand, we do not consider it necessary to add a
requirement that the sentence be adequate or just, although the latter concept is
reflected in the proposed objectives of a revised Crimes (Sentencing) Act.®

80. See Recommendations 5.1-5.3 and Appendix D.

81. The Public Defenders, Submission SE2, 2; NSW, Office of the Director of Public Prosecutions,
Submission SE3, 3; Children’s Court of NSW, Submission SE4, 3; Police Association of NSW,
Submission SE6, 7; Law Society of NSW, Submission SE7, 3; G Henson, Submission SE10, 1; Legal
Aid NSW, Submission SE11, 4; NSW Young Lawyers Criminal Law Committee, Submission SE12, 6;
NSW Police Force, Submission SE14, 3; Corrective Services NSW, Submission SE51, 2.

82. Recommendation 1.1.
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Parity

While not in favour of a statutory statement, the Public Defenders submitted that if
this was to occur then, “it might be helpful to make it clear that the principles of
parity apply to all offenders in the same criminal enterprise, even if they have been

charged with different offences”.®

Two submissions identified the desirability of ensuring that an application of the
principle does not result in a manifestly inadequate sentence.

The NSW Police Force® suggested that this could be dealt with both in relation to
offenders’ sentence appeals and Crown appeals by adopting, where parity is an
issue, a “manifestly excessive difference” test, in which the court would be allowed

to intervene on that ground “in the interests of justice”.®®

The Office of the Director of Public Prosecutions (ODPP) submitted that the parity
principle should be amended to “provide that a sentence which would otherwise be
appropriate cannot be reduced on the ground of disparity to a level which, had there

been no disparity, would be regarded as erroneously lenient”.®®

The recent cases of Jimmy®’ in the CCA and Green® in the High Court have helped
to clarify the operation of the parity principle. It needs to be applied in the light of the
various circumstances which may arise. Sometimes some differences in sentencing
outcomes will be justified where there are a number of co-offenders or parties to a
criminal enterprise, who have different roles and who, as a result, may be charged
with quite different offences or levels of offending. We do not consider it feasible to
attempt a comprehensive legislative statement that could embrace all possible
factual situations.

However we see merit in the suggestions that a legislative provision should be
introduced to prevent an otherwise appropriate sentence from being reduced on
appeal, because of the parity principle, to a level that would have been regarded as
outside the range of appropriate sentences. The existence of one erroneous
sentence should not be the cause of another erroneous sentence. As Justice
Brennan observed in Lowe v The Queen:

To say that an appellate court is bound to take the lesser sentence as the norm
even though it is inappropriately lenient is tantamount to saying that “where you
have one wrong sentence and one right sentence [the] Court should produce
two wrong sentences” — a proposition that cannot be accepted.®

This addresses the concern raised by the NSW Police Force without having to
make any fundamental changes to the law. We therefore recommend inclusion, in
the Criminal Appeal Act 1912 (NSW) of a statutory statement, to the effect

83. The Public Defenders, Submission SE2, 6. See also Homicide Victims’ Support Group, Submission
SES8, 9.

84. NSW Police Force, Submission SE14, 2-3.

85. As articulated in Lowe v The Queen (1984) 154 CLR 606, 624 (Dawson J).
86. NSW, Office of the Director of Public Prosecutions, Submission SE3, 7.
87. Jimmy v R [2010] NSWCCA 60; 77 NSWLR 540.

88. Greenv The Queen [2011] HCA 49; 244 CLR 462.

89. Lowe v The Queen (1984) 154 CLR 606, 617.
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suggested, for the purpose of clarifying any residual doubt arising from the
decisions in Jimmy and Green.

Recommendation 3.2: Dealing with parity on appeal

The Criminal Appeal Act 1912 (NSW) should be amended to provide that
the parity principle, in relation to an appeal by an offender against the
severity of a sentence, is not to be applied in a way that would result in a
sentence that, in all of the circumstances of the case, would be
manifestly inadequate.

Totality

3.60 We did not receive any submissions that questioned the appropriateness of the
totality principle as developed by the High Court in Mill v The Queen® and
Postiglione v The Queen.”* As we note elsewhere in this report, the introduction of
aggregate sentencing has facilitated its application and we consider that it should
be stated as a key principle. We do not see any need to modify the way in which it
has come to be understood in the case law.

The De Simoni principle

3.61 The Chief Magistrate saw “significant value” in addressing issues arising from the
application of the De Simoni principle in the Local Court. The Chief Magistrate
identified two common examples where he considered the need to conform to the
De Simoni principle could compromise the sentencing exercise:

= The Court is presented with charges that have been split so an offender is to
be sentenced in relation to multiple offences that would together constitute
the elements of a more serious offence, despite the facts disclosing no
temporal hiatus between the offences. For example, the Court frequently
encounters matters in which a robbery charge is later converted by the
prosecuting authority to two separate charges — assault and steal from the
person - in return for a plea of guilty to each. The question of how to reflect
the principle of totality while sentencing in respect of the offences charged in
this manner is a vexed one.

= The agreed facts disclose a more serious element than the conduct charged.
For instance, an offender may stand for sentence in relation to a charge of
actual bodily harm where the facts disclose injuries more properly described
as grievous bodily harm. In this instance, questions arise as to whether a
permissible approach is to find that the conduct is a more serious or worst-
case instance of the lesser offence, or whether the extent of the injuries might
legitimately allow a finding that "the injury, emotional harm, loss or damage
caused by the offence was substantial* pursuant to s 21A(2)(g) [of the
CSPA].*

3.62 We do not see any need to modify the principle to accommodate the situations
cited. The proposal for modification does not identify any lack of clarity in the

90. Mill v The Queen (1988) 166 CLR 59, 62-63.
91. Postiglione v The Queen (1997) 189 CLR 295, 301.
92. G Henson, Submission SE10, 5.
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application of the principle. Rather the solution lies in applying the prosecutorial
discretion correctly in framing an appropriate charge and in electing whether to
proceed in the Local Court or the District Court. The prosecutorial authorities are
responsible for ensuring that the facts tendered at sentencing are consistent with
the offence(s) charged and that the proceedings are brought in the appropriate
court. The way to avoid the problem identified by the Chief Magistrate is ongoing
professional education within the prosecution service.

Imprisonment as a last resort

Some submissions suggested a change to the principle of imprisonment as a last
resort in order to emphasise the need to use imprisonment in particular
circumstances or for particular crimes. The Homicide Victims' Support Group
suggested that legislation stipulate that imprisonment is presumed to be an
appropriate sentencing option for serious crimes (including but not limited to
unlawful killing) and the offender can only escape a sentence of imprisonment
through mitigating factors.”® The Police Association of NSW suggested that the
principle be amended to give “weight to the argument that prison is an effective

general deterrent for some crimes or some offenders”.*

It is true that, for the most serious of crimes, including serious crimes of violence,
imprisonment is likely to be the only appropriate outcome. However, creating
presumptions of imprisonment for some crimes would, in our view, overly
complicate the law. The use of presumptions in bail law has not proved effective.*
In the case of bail, and in sentencing generally, it is more helpful to focus on the
individual circumstances of the offending and the offender.

Imprisonment as a last resort has long been a feature of the CSPA, and we do not
propose any change.

Matters not included as principles

We have considered several other matters that have elsewhere been suggested to
be principles of sentencing, that we do not propose for inclusion in a revised Crimes
(Sentencing) Act. In one case, parsimony, this is because it has not been accepted
as a relevant principle in NSW. In the other cases we regard them to be either
unnecessary or more appropriately regarded as procedural in nature, or as an
objective or purpose of the Act, or as a subset of the key principles otherwise
identified.

Individualised justice

In Chapter 1 we recommended that an objective of a revised Crimes (Sentencing)
Act should be to “promote the imposition of just sentences having rega