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9 July 2024 
 
The Hon. Peter McClellan AM KC  
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Dear Chairperson, 

Re: Review of Good Character in Sentencing for Child Sexual Offences 

I write to you on behalf of the Aboriginal Legal Service (NSW/ACT) Limited (the ALS) regarding the review 
of the law that relates to the use of ‘good character’ in sentencing.  

The ALS is a proud Aboriginal Community-Controlled Organisation and the peak legal services provider to 
Aboriginal and Torres Strait Islander adults and children in NSW and the ACT. More than 280 ALS staff 
members based at 27 offices support Aboriginal and Torres Strait Islander people through the provision 
of high quality and culturally safe legal assistance, including court representation in criminal law, 
children’s care and protection law, and family law.   

We also deliver a variety of wrap-around programs including bail support, mental health referrals, family 
violence prevention, and child and family advocacy. We represent Aboriginal and Torres Strait Islander 
families in the NSW Coroner’s Court and provide a variety of discrete civil law services in tenants’ 
advocacy, assistance with fines and fine-related debt, and discrimination and employment law.  

The ALS is the Justice Peak on the NSW Coalition of Aboriginal Peak Organisations and a key partner in 
Closing the Gap. We represent community interests in our advocacy for the reform and transformation of 
systems which impact on the lives of Aboriginal and Torres Strait Islander people.  

This submission is informed by the feedback and experiences of our solicitors who represent Aboriginal 
adults and children in criminal proceedings before courts of all levels in NSW. 

Limitations on Good Character for Sentence Proceedings for Child Sexual Offending 

The ALS opposes any further limitations on the use of evidence concerning good character in sentencing 
proceedings. Namely, we oppose the extension of s 21A(5A) of the Crimes (Sentencing Procedure) Act 
1999 (CSPA) to all sentencing proceedings for child sexual offending. 

The exception for good character in sentencing proceedings, as per s 21A(5A) of the Act, was implemented 
after careful consideration by this Council. In 2007, the NSW Sentencing Council undertook a 
comprehensive review into penalties relating to sexual assault offences. Recommendation 38 of the 
review was to amend the CSPA to preclude a sentencing Court from taking into account good character 
to the extent that it had enabled the defendant to commit the offence.1  

 
1 NSW Sentencing Council, Penalties Relating to Sexual Assault Offences in New South Wales, Volume 1, (report, August 2008) xxvi.  
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In 2008, the NSW Parliament passed the Crimes Amendment (Sexual Offences) Act 2008 which, among 
other amendments, introduced sub-s 21(5A) in response to the Council’s recommendation.2 This 
amendment was later endorsed by the Royal Commission into Institutional Responses to Child Sexual 
Abuse, which recommended all state and territory governments across Australia implement the same 
exception (other than New South Wales and South Australia, which had already implemented the 
exception).3   

We consider that the current exception, as recommended by this Council, implemented by NSW 
Parliament and endorsed by the Royal Commission into Institutional Responses to Child Sexual Abuse 
appropriately balances the relevance of good character in sentencing proceedings against the interests of 
the community.  

Current Operation of Good Character in Sentence Proceedings 

The sentencing exercise is complex and multi-faceted, with judges and magistrates in NSW required to 
synthesise a significant amount of information about the offence itself, the impact on the victim, and the 
subjective circumstances of the defendant in coming to a decision on the appropriate sentence.  

The maximum penalty acts as the ‘yardstick’ for any sentencing exercise, as it reflects the legislature’s 
assessment of the seriousness of the offence.4  Sexual offences against children are some of the most 
serious offences under NSW law: this is reflected in the high maximum penalties for such offences. A 
sentencing court is required to consider the objective seriousness of the offending before the court 
separately from its consideration of subjective factors of the defendant. In the instinctive synthesis of 
sentencing, the presence of mitigating factors (such as good character) does not displace the central 
consideration of the maximum penalty and the objective seriousness of the offending in the sentencing 
exercise.  

The High Court has clearly set out that, in the instinctive synthesis, no single factor has a decisive function: 
“the judge identifies all the factors that are relevant to the sentence, discusses their significance and then 
makes a value judgment as to what is the appropriate sentence given all the factors of the case”.5 Across 
Australian law, there are over 200 aggravating and mitigating factors in sentencing.6 Individual factors do 
not have a defined weight, nor do they have defined numerical value in the sentencing exercise.7   

In NSW, sub-s 21A(1) requires sentencing courts to take into account numerous factors if relevant and 
known to the court, including up to 22 aggravating factors, up to 14 mitigating factors, and any other 
objective or subjective factor that affects the relative seriousness of the offence.  

Sentencing courts must consider any relevant factor, which for child sexual offences may include the 
following aggravating factors: 8   

• If the offence was committed in the home of the victim or another person;  
• The injury, emotional harm, loss or damage caused by the offence was substantial; 
• The offender abused a position of trust or authority in relation to the victim; 
• The victim was vulnerable; and/or 

 
2 Crimes Amendment (Sexual Offences) Bill 2008 
3 Royal Commission into Institutional Responses to Child Sexual Abuse (Final Report: Recommendations, August 2017) 112 [74]. 
4 Elias v The Queen (2013) 248 CLR 483 at [27]; Muldrock v The Queen (2011) 244 CLR 120 at [31]. 
5 Muldrock v The Queen (2011) 244 CLR 120 at [26], quoting (with approval) Markarian v The Queen (2005) 228 CLR 357 at [51]. 
6 Joanna Shapland, Between Conviction and Sentence: The Process of Mitigation (Routledge & Kegan Paul, 1981) 55 (identified 229 factors). 
7 Markarian v The Queen (2005) 228 CLR 357 at [39]. 
8 See CSPA s 21(2)(be), (g), (k), (l) and (m). 








